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ECHR jurisprudential evolution in the field of housing
Mellacher v. Austria (1989)
“The Court observes that, in remedial social legislation and in particular in the
field of rent control, which is the subject of the present case, it must be
open to the legislature to take measures affecting the further execution of
previously concluded contracts in order to attain the aim of the policy
adopted”
Reduction of up to 80% of the applicant’s potential rental income was held to
fall within the State’s margin of appreciation
Hutten-Czapska v. Poland (2006)

The impossibility of receiving a return that was at least “reasonably
commensurate” with the general costs of maintenance was found to “impair
the very essence of the applicant’s right of property”.
No such burden could be placed on one particular social group “however
important the interests of the other group or the community were as a whole”.
Even more remarkably, in recommending the mechanism that would be capable
of safeguarding the landlords’ interests the Court made reference to their
“entitlement to derive profit from their property”.
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12.3% (until 2010)
15.8% (following reform)
16% (in 1987)
6.5% (following reform)

States could not subject landlords to “minimal profits”
State was found to have shifted onto the applicants “most of the social and
financial costs of supplying housing accommodation” to the housing
beneficiaries and their families.

Points criticised by the ECHR in the Maltese rent law cases
1. Low amount of rent which did not reflect the market value of the
property

2. The compulsory once-every-fifteen year increase (or complete
rent-freeze)
3. Method in which the increase would be calculated was solely
based on the index of inflation without one considering the
value
of
the
property
as
a
relevant
factor
4. The state of uncertainty in relation to when the owner would have
the right to regain possession of the dwelling
5. The lack of procedural guarantees in cases where he would
need the premises for his personal use or that of any family
member or where the emphytheuta would not deserve that
protection

“If the level of an annual rent of € 116.5 (Lm50) base 1946 is placed
at 2007’s inflation base of 712.68; the value of the rent would
increase to €830.27 (Lm356.34). The report argues that such an
aggressive approach is not to be considered as this will give rise to
social and economic negative impacts. Following various modelling,
the report proposes that with effect from 1st January 2009, the
minimum rent level for a property, unless otherwise agreed to by the
parties, would be on the basis of the 1960:158.80 inflation base:
which would establish the annual minimum rent level to €185.”

National minimum pension for single persons in 2010 (assumably the
category that would be worst-hit by the reform): €101.40 per week Minimum
annual rent of €830.27 would have implied a 15.7% household effort rate in
the worst of cases)

Ethel Baron et v. L-Avukat Generali et.
Civil Court Const. Jur. (First Hall), 4 July 2018, Rik. Kost. 56/2015 MH
There is no doubt that in view of the fact that the applicants are suffering a
disproportionate burden, since they were deprived of the enjoyment of their property
due to the application of Article 12 of Cap. 158, they have suffered a violation of their
fundamental right. They must, therefore, be provided with an adequate remedy.
In the Court’s opnion:
The first remedy is that since Article 12 of Chapter 158 violates the fundamental
right to the peaceful enjoyment of the property, this article can no longer be applied
against the applicants, therefore the defendants or their successors in title may no
longer avail themselves of the protection granted by the said law in case of an
eventual application for their eviction from the premises.
The second remedy is the granting of compensation …. In the light of the above
the Court is of the opinion that the amount given in just satisfaction is that of ten
thousand euros (€10,000)

AIC Joseph Barbara v. Avukat Generali et
Civil Court (First Hall), 26 April 2018, 471/2005/LSO
In the light of the above, the Court agrees with the applicant [landlord]
that the only provision that could be invoked by the defendant [tenant]
is Article 12A of Chapter 158 – an article which cannot be relied on as
a consequence of the Constitutional Court judgment.
… the Court decides to reject the pleas of the defendant [tenant] and
uphold the applicant’s [landlord] request for eviction. The defendant is
being ordered to leave the premises within the period of one month,
since he is occupying it without any valid title at law.

ACT No. XXVII of 2018
An Act to amend the Housing (Decontrol) Ordinance, Cap. 158

12B. (1) Where a person is in occupation of a dwelling house under title of lease
created by virtue of a previous title of emphytheusis or sub-emphytheusis which
commenced before the 1st June 1995 …
(2) The owner shall be entitled to file an application before the Rent Regulation Board
demanding that the rent be revised to an amount not exceeding two percent per
annum of the open market freehold value of the dwelling house …
(3) (iii) at the initial stage of the proceedings the Board shall conduct a means test of
the tenant which shall be based on the means test provided for in the Continuation of
Tenancies (Means Testing Criteria) Regulations …
(4) Where the tenant does not meet the income and capital criteria of the means test
the Board shall .. Give judgment allowing the tenant a period of five years to vacate
the premises … [at] double the rent which would have been payable
(5) Where the tenant meets the income and capital criteria of the means test the
Board shall …
(6) In establishing the amount of rent payable ... give due account to the means and
age of the tenant and to any disproportionate burden particular to the landlord and it
may determine that any increase in rent be gradual.

Construction Boom

In contrast to the cautious economic recovery elsewhere, economic growth
in Malta remained robust, with real GDP growth standing at 6.6% in 2017.
The expansion remained largely underpinned by the services sector,
although the manufacturing and construction sectors also posted an
increase in gross value added.

Central Bank of Malta, Annual Report, 2017

Impact of the I-gaming Industry

As Malta’s iGaming industry continues to boom, its employees are
dominating the residential rental market. At RE/MAX, up to 29% of
properties are being rented by people working in the sector. Co-living is
also a growing trend, and we are seeing an increase in professionals in
the gaming industry choosing to share rental properties.

As the increase in demand for properties from the iGaming industry has
continued to increase at a rapid pace, Maltese investors have discovered
the opportunity of buying properties for the sole reason of letting them
out. Now, we are even seeing an increase in professionals in the gaming
industry choosing to share properties between them.

J. Buttigieg & E. Agius, “Making the right move”, Gaming Malta, 2017, 126

Main Indicators of Inbound Tourism to Malta

Tourism in Malta: Facts & Figures 2017, Malta Tourism Authority, 2018

Impacts on Household Income

Source: NSO, EU SILC

Rental/Property prices and Wages (base = 2014)

Source: NSO, DIER

Average Wage by Occupational Group (€) (2014-2018)

Source: NSO (Labour Force Survey)

Implications on Homeownership Affordability
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Conclusions
1. Fate of letting market linked to FDI
In this respect, foreign direct investment (FDI) has spelt the country’s
economic success, but such activity has proven to be, on the one hand,
extremely vulnerable to exogenous shocks and, on the other, intrinsically
footloose in nature.
J. Borg, The impact of the global economic slowdown on two small island states of Europe,
Iceland and Malta, 2011, p. 44.

Conclusions
2. Changing role of rental market
Acknowledge the role that rentals play in contemporary society:
• Tenants no longer necessarily economically vulnerable individuals
• Rentals as a longer-term solution – individuals seeking to
establish themselves in Malta for the medium term/locals priced
out of ownership market

3. New methods
affordable housing

for

providing

Need for stronger government involvement in providing affordable housing
(as distinguished from social housing) since private market seemingly
incapable of providing for demand among lower-income households

