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1. HOUSING SITUATION
1.1. General features

Over the last 25 years, the availability of residential housing in Estonia has been
influenced by privatization, restitution and development of housing market (liberalization
of property and mortgage transactions, liberalization rents, etc.).! As a result, the
Estonian housing market is characterized by a high rate of private ownership of housing
stock (97%) and high rate of owner-occupancy (ca 82% of non-vacant conventional
dwellings, EU-average being ca. 71%). The reminder is divided between social welfare
(and other public) rental housing (1,7%) and private rentals (ca 15%).

In 2011, there were 649,746 conventional dwelling units for 599,832 households in
Estonia. Thus, there is no formal shortage of housing as the total share of dwellings
without permanent residents in Estonia is 14%. However, there is an especially great
oversupply of dwellings in rural areas (vacancy rate - 21%), at the same time that the
housing market in the two largest cities, Tallinn (capital city) and Tartu, is subject to
great demand pressure. Only the Tallinn urban region can be considered as a growth
centre in Estonia.’

Compared to 1995, the average floor area of dwellings has increased by 24% (to 30.5
m? by 2011) and the number of dwellings per 1,000 inhabitants by 18% (502 dwellings
per 1000 inhabitants by 2011). In Estonia, a relatively high proportion of the population
(65%) lives in flats (EU-average ca 41%). However, Estonia stands out in a negative
way for Ehe relatively poor quality of housing as 13% of families do not have a WC and
shower.

The current Estonian population was influenced, firstly, by intensive immigration from
other part of the USSR following World War 1l and secondly, by massive emigration as
the result of the opening of Estonian borders in 1992. The population of Estonia is
estimated to be 1,311,870 as of 1 January 2014. The population is expected to
decrease due to negative natural growth and negative net migration to about 1,195,000
by 2040. Due to the trend towards smaller households, the number of households will
decrease relatively less than the size of the population.

The private rental sector started to grow after year 2000 on the basis of housing stock
consisting mainly of restituted and privatised dwellings. The highest concentration of
private rental residential housing is in Tartu, due to its typically high proportion of
university students. The average rental flat has floor area of 24,4 m? and 1,09 rooms per
inhabitant. In large measure, the private rental market is a ‘black market’, since rental
received from renting out private dwellings by individuals is not declared as income to
tax authorities.”

! See futher section 1.2.
2 See further section 1.3.-1.4.
% See futher section 1.3.
* See futher section 1.3.
® See further section 1.4.



The role of social welfare housing in Estonia is marginal. A targeted residual model of
social housing is applied as municipalities, except for Tallinn, offer social housing as a
form of social welfare service for only limited groups of persons in need.®

1.2. Historical evolution of the national housing situation and
housing policy

o Please describe briefly the evolution of the principal types of housing tenures
from the 1990s on. Explain the growth and decline of the different tenures
and the reasons why that happened (e.g. privatisation or other policies).

The historical evolution of the housing system in Estonia could best be divided into three
distinct periods, which correspond to broader shifts in political-economic regimes shifts:
(1) the pre-WW Il period, including the first period of independence (1918-1940), (2) the
period of Soviet occupation (1940-1991), and (3) the period after regaining
independence in 1991.

The pre-WW Il period

The abolition of serfdom in the 19™ century, and the following division of large manor
estates into separate farms and plots gave rise to the development of housing in
scattered settlements in rural areas. The period of industrialisation starting in the 19™
century, also marked the start of urbanisation in Estonia and speeded up dwelling
construction also in urban areas. While in 1881, 13 % of residents lived in urban areas,
by 1922 urban residents already made up 27% of the entire country’s population.
Figure 1 illustrates the dynamics of urban and rural population up to the year 2013.

Figure 1 Dynamics of total, urban and rural population, 1881-2013 in Estonia.’
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The period of Soviet occupation (1940-1991)

After WWII the former housing policy based on private ownership of land and housing
was largely replaced by state-ownership of land and housing.® Only dwellings that did

® See further section 1.4

’ Statistics Estonia, Population, 1881, 1897, 1922, 1934, 1959, 1970, 1979, 1989 (urban population, %)
<http://www.stat.ee/26385 >, (last visited 15 Dec. 2013); Statistical database: Population — Population
indicators and composition,< http://pub.stat.ee/px-

web.2001/I Databas/Population/01Population_indicators_and composition/04Population figure and co
mposition/04Population_figure and composition.asp > (last visited 3 Feb. 2014).

® Art. 6 of the Constitution of Estonian Socialist Republic (26 August 1940).



http://www.stat.ee/26385
http://pub.stat.ee/px-web.2001/I_Databas/Population/01Population_indicators_and_composition/04Population_figure_and_composition/04Population_figure_and_composition.asp
http://pub.stat.ee/px-web.2001/I_Databas/Population/01Population_indicators_and_composition/04Population_figure_and_composition/04Population_figure_and_composition.asp
http://pub.stat.ee/px-web.2001/I_Databas/Population/01Population_indicators_and_composition/04Population_figure_and_composition/04Population_figure_and_composition.asp

not exceed certain limits of living space were left as private property. All aspects of
housing and urban policy were subordinated to central planning.

The Soviet period contributed to the enormous expansion of the urban population in
Estonia. The urban population grew rapidly from the 1950s until the late 1980s; in total
the urban population expanded almost 4 times during the period, while the rural
population diminished by slightly less than one third®. By 1989 the share of urban
population was already 71% (Figure 1 above). The main cause for this increase was
immigration from rural areas to urban areas, as well as immigration from other areas of
the Soviet Union (see Table 1), but to a lesser extent also urbanisation, administrative
changes and natural population growth™®.

Table 1 Population change 1946-1991, and
expanding urban population.*!

net migration as the main cause of

Urban Rural Total

Population 1946 310000 | 625000 | 935 000
Population 1959 675000 |520000 |1 195000
Population chanae 1946-59 | +365 000 | -105 000 | +260 000
Net internal miaration +120 000 | -120000 |0

Net external miaration +145 000 | +55 000 | +200 000
Population 1959 675000 | 520000 |1 195000
Population 1991 1120000 | 445000 | 1565 000
Chanae 1959-91 +445 000 | -75 000 | +370 000
Net internal migration +110000 | -110000 [0

Net external migration +150 000 | +45 000 | +195 000

State owned rental housing became the dominant tenure in the urban centres. The
availability of good housing amenities and infrastructure, as well as high state subsidies
(rent covering only about 20 % of costs), favourable lease terms and occupancy rights,
made public housing the preferred form of housing among the residents.*> Once the
dwelling was allotted to a given tenant, public housing tenants enjoyed almost unlimited
occupancy rights for their dwellings comparable to “owning” the dwelling: open-term
leases, the right to inherit or transfer to relatives, the right to carry out maintenance
work, etc.’® Such ‘personal use’ became an institution separate from that of rental
tenure.** Although no official system for exchanging or subletting public rental flats

® Tammaru (2001), 87.

1% |bid.

! Ibid.

12 Kahrik & Tammaru (2010).

'3 Kahrik & Kore (2013), 164-165.
“Lux etal (2012), 143.



existed, in reality tenants could also sublet flats or exchange them.'® Thus, the private
rental sector took the form of a ‘black market’.*®

The key principle of socialist housing policy exercised by the central government of
Soviet Estonia was to allot public (state) flats ‘according to households’ needs’.!” In
reality, priority was given to newly arrived migrants, specific categories of employers, or
growing families in need of larger dwellings; at the same time the rest of the native
population had few chances to obtain new housing and were relegated to the dilapidated
parts of inner cities.'® The distribution of social groups between types of occupancy was
not related to household income as the occupational and political position of citizens
was usually far more important than income.®

Private housing construction was usually seen as a pragmatic alternative to improve
housing conditions, as there was often little opportunity for most residents to obtain
modern new public apartments. Contrary to public tenants, no subsidies were targeted
to private owners, only the land was allocated practically for free for new builders.
Under the condition of very limited access to loans and a constant shortage of
construction materials, construction of private house took several years. According to
the census of 1989, 21,6% of the population lived in private houses.?°

Cooperative housing as a third type of housing, provided a semi-public form of housing
ownership mainly in urban areas (approx. 5% of the total housing stock in 2000)%.
Cooperative housing was often organised via employers, being partly subsidised.
Maintenance, however, was mainly the responsibility of members of the cooperative.

During WW 1l the construction of new housing stock was halted, while at the same
time 52.2 per cent of the total dwelling stock was destroyed.?*> Figure 2 illustrates the
period of 1950-1990 as the period of active residential building in Estonia, coinciding
with the expansion of the urban population (see Table 1). This especially applies to
cities where the industrialisation policy of the USSR was implemented. Different housing
programs were applied to build mass apartment buildings in urban as well as rural areas
resulting in the construction of whole new residential districts. Residential construction
peaked between 1960 and 1990, when an average of 13,000 new dwellings (approx.
700,000-800,000 m?) were built annually (Figure 2). In addition to the national
programs dwellings were also built by a number of successful public enterprises (in the
industrial or agricultural sector), or by their employees as housing cooperatives.

As new construction was the primary method for solving the housing shortage in that
period, little attention was paid to renovation and maintenance of existing dwellings.* As
the result, existing housing stock often became neglected and dilapidated, as no or very

™ Ibid.

16 Kahrik & Kére (2013), 164. Characteristics of the 'black market’ of soviet period, however, differ from
those of the conteporary ‘black market’, see section 3.7 below.

17 Cf. Kahrik (2006).

'® Hess, D., Tammaru, T. and Leetmaa, K.(2012) Ethnic differences in housing in post-Soviet Tartu,
Estonia, Cities, 29, 5, pp. 327-333.

* Ibid.

20 Kore et al (1996), 2145.

2L Kahrik (2000).

22 Kore et al (1996), 2137.

2% Statistics Estonia. Dwellings in Estonia according to Census Data, 10. < http://www.stat.ee/62931> (last
visited 15 Dec. 2013).
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little investment was made in upgrading pre-WW Il housing. Urban neighbourhoods
dominated by pre-WW Il housing often became unpopular slums.

Figure 2 Dwelling construction dynamics, 1950 - 2013 in Estonia.?*
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Shortage of housing characterised the housing situation throughout the Soviet period.
By 1987, while living space in Estonia (17,8 m“ per person) was 1,2 times higher than
the average of the USSR, 7 % of the households were still registered as applicants for
public housing.?® Due to limited resources available for residential building and pressing
the need to accommodate people in need of immediate housing (there were long waiting
lists), the size of apartments became a major drawback. Standard apartments, built
during the Soviet era were not adequate for the size or actual needs of households:
during the period 1961-1970 dwellings with one and two rooms formed nearly 63% of
completed dwellings. The standard was set very low — two-room flat for a family was
considered suitable. Better standard housing could be gained through the allocation
according to ones place of employment. Yet, in the 1970s and 1980s the proportion of
dwellings with three rooms increased.?

Tenure change during the 1990s

The period after regaining independency in 1991 signifies a radical turning point in
the housing policies in Estonia. Neoliberal approach to housing policies was based on
the assumption that it would result in a positive spill-over effect under filtration theory?’.

The public rental sector in Estonia was reduced from 61% in 1990 to 4% in 2000 (by
which time housing reform was almost completed), see Table 3 below. Housing
privatization, restitution and the development of active and vibrant housing market

?* Source: Statistics Estonia database.< http:/pub.stat.ee/px-
web.2001/I_Databas/Economy/databasetree.asp > (last visited 15 Dec. 2013).

> Kore et al (1996), 2141-42.

%% Statistical Office of Estonia. Population and Housing Census. Dwellings and Buildings Containing
Dwellings, 9, < http://www.stat.ee/26490?highlight=Dwellings,in,Estonia> (last visited 15 Dec. 2013); Cf.
Dwellings in Estonia according to Census Data, 6. < http://www.stat.ee/62931> (last visited 15 Dec. 2013).
2" Kahrik, Tiit et al (2003), 12. Filtration theory rest on the idea that providing housing for high income
households and let the house to filter down in order to conform supply for households of lower incomes.
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(liberalization of property transactions, liberalization of rents etc.) were three pillars of
housing reform in 1990s.%

The process of restitution was initiated by the law on property reform®® passed by the
Parliament in June 1991. Buildings and dwellings which were confiscated, nationalised
or in other way expropriated after WW Il were restituted to the former owners or their
heirs. If there were no ‘pre-war’ owners, or if the former owner did not make application
for the property to be returned, the tenants in possession of the property had the right to
privatise. The restitution process, as carried out in Estonia, has been described as one
of the most extensive in Eastern Europe® as very few restrictions were imposed on the
circle of entitled subjects while the number of houses subject to restitution was also
considerably large (since the number of nationalised buildings was large). In most cases
physical restitution of dwelling houses was effected (as opposed to compensation),
which is considered the most complicated method of restitution®".

Privatization of public housing stock was launched by the Privatization of Dwellings
Act®* and Privatization Act adopted in 1993%. All adult residents had a right to a specific
amount of National Capital Bonds (rahvakapitali obligatsioonid, RKO) based on their
years of active employment*® and service to the economy. Public tenants, except
tenants of dwellings subject to restitution, were entitled to privatise their dwellings at a
calculated price®® using RKOs as privatization vouchers®® until December 1% 19943
After January 1st 1995 local municipalities were permitted to sell dwellings at the market

8 Kore, Housing reform and residential segregation. Pre- and post- reform situation. Case of
Estonia.<http://www.researchgate.net/publication/237282938 Housing reform and residential segregati
on_- Pre_and_post-_reform_situation. Case_of Estonia > (last visited 7 Jan. 2014), 5. See also Kahrik
g2010), Lux et al (2012).

° Republic of Estonia Principles of Ownership Reform Act (‘PORA’) (Eesti Vabariigi omandireformi aluste
seadus), - RT 1991, 21, 257 (in Estonian).

% Rekkaro, Analysis of collusion, resulting ownership reforms having taken place in the housing sphere
(23.05.2007). < http://www.kodueest.ee/cms/eesti/eng-info/overview-of-academic-reports> (last visited 16
Dec. 2013).

*! bid.

%2 Erastamisseadus. - RT | 1993, 45, 639 (in Estonian).

% Eluruumide erastamise seadus. — RT 1 1993, 23,411 (in Estonian).

* The basis for all calculations of the value of NCBs was the amount and book value of the housing to be
privatised. On the basis of this value and the estimated total sum of employment years, the price of one
year was fixed at 300 kroon. Cf. Purju, The Political Economy of Privatisation In Estonia. Centre for
Economic Reform and Transformation, 30. < http://www.sml.hw.ac.uk/cert-repec/wpa/1996/dp9602.pdf >
glast visited 16 Dec. 2013).

® The price of dwelling rooms for privatisation to the tenants is based on the book-value of a square meter
in a standard nine-storey tenement house. The actual price of a flat is calculated on the basis of
coefficients fixed in the Government “Decree on the Privatisation of Dwelling Rooms”. The coefficients
take into account the age, type and location of the building and the number and condition of auxiliary
rooms. The value coefficient of one square meter of the flat could range between 0.1 and 3.0 (from 30 to
900 EEK); Cf. Purju, The Political Economy of Privatisation In Estonia. Centre for Economic Reform and
Transformation, 32. <http://www.sml.hw.ac.uk/cert-repec/wpa/1996/dp9602.pdf> (last visited 16 Dec.
2013).

% Privatisation Vouchers have two different origins: the National Capital Bond issued to all permanent
residents according to their length of employment, and the Compensation Bonds issued as compensation
for illegally nationalised property.

% In 1994, 98% of the compensation for privatised housing was paid in privatisation vouchers (2,337.5
million Estonian kroons).
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price for cash or privatisation securities®®, either to natural persons or to real estate
companies®. In Estonia, privatisation of public housing was accompanied by the
transfer of dwellings to individual ownership in the co-operative housing sector.

While ethnic minorities gained from the housing privatisation process that transformed
tenants into home owners of the post WW Il housing stock (67—68% of non-Estonian
families, i.e. mostly the Russian-speaking population, and 43—44% of Estonian families,
became owners of apartments*®), ethnic Estonians gained from the restitution of pre-
War land and housing properties in suburban ring to their rightful owners.*

Tenants of restituted dwellings did not have the right to privatize, unlike tenants in
public housing. Restituted dwellings are estimated to account for 2.6 per cent of the total
dwelling stock and involved 47,200 tenants, i.e. 3 per cent of the total population.** In
order to soften the effects of restitution on renters in restituted housing, the law required
the former owner or its lawful successor to continue the rental contract with the present
tenant for at least three years after a positive decision is made for the restitution claim.
This 3-year period was later prolonged for another 5+5 years .**

The volume of construction declined by over 15 times during the whole decade — from
earlier 12,000-14,000 new dwellings per year to 900 new dwellings per year in the late
1990s (see Figure 2). Uncertainty and difficulties of financing construction in the
transition period, still ongoing privatisation until about year 2000, land registration
processes, and ownership disputes can be identified out as reasons for the huge drop in
construction in 1990s. Demographic factors were also important (see next subsection).
At the same time, after Estonia regained its independence and abolished soviet era
construction regulations, the number of rooms per dwelling started to increase which
enabled more people to build single-family homes instead of large apartment buildings.
The average number of rooms per dwelling was 3.1 in new constructions built from 1991
to 1995, and rose to 4.1 rooms for dwellings built in 1996 and later. Dwellings with at
least four rooms constituted nearly two thirds of the dwellings built from 1996 onwards.**

o What is the role of migration within the country, immigration or emigration
from/towards other countries inside and outside the EU.

External migration.*”By preliminary estimates, the population of Estonia as of 1
January 2014 stood at 1,311,870.%° Since 1991, the number of permanent residents in
Estonia has declined annually, from 1,56 million in 1989*' to 1,29 million in 2011.%®

*RKO’s could be used for privatisation of dwellings until 1st of December 1995 (Art. 11, para 5 of
Privatisation of Dwellings Act).

%9 Purju, supra note 35.

O Cf. Kore, supra note 28.

* Kére et al. 1996.

2 Cf. Eesti Konjunktuuriinstituut, 1998.

3. Art 12" of PORA, Art. 32 of Dwelling Act. (elamuseadus). - RT 1 1992, 17, 254.

** Dwellings in Estonia according to Census Data, 10. < http://www.stat.ee/62931> (last visited 15 Dec.
2013).

%> Tammur & Mere. Immigration to Estonia in 2000-2011, in 3/13. Quarterly Bulletin of Statistics Estonia,
29-32. <http://www.stat.ee/65372 > (last visited 20 March 2014).

“% Statistics Estonia, Statistics Estonia revised the population figures for the years 2000-2013 (17 Jan.
2014) < http://www.stat.ee/72429?highlight=migration> (last visited 3 Feb. 2014).

“" Statistics Estonia. Census 1989, < http://www.stat.ee/26387> (last visited 9 Jan. 2014).

“8 pilte rahvaloendusest. Census Snapshots Publication of Statistics Estonia (June 2013), 23.
<http://www.stat.ee/65398> (last visited 15 Dec. 2013).
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Such decrease in population (a reduction of 17,3%)*° was due to two factors: one fourth
due to negative natural attrition, and three fourths due to negative net emigration of less
than three fourths. A natural increase in population was experienced only in 2010 (again
after 20 years) when 35 more people were born than died.®® The current Estonian
population was drastically influenced by two phenomena: (1) the post-World War I
intensive immigration from other part of the USSR and (2) the massive emigration by the
opening of Estonian borders in 1992.

During the Soviet period Estonia’s population increased dramatically due to large-scale
immigration of mainly industrial workers and military personnel from other parts of the
Soviet Union. The net external migration during the Soviet years was almost 400
thousand people.®! As the result, while ethnic Estonians made up approximately 88% of
the population before the WWII, the figure dropped to 61,5 % in 1989. As the majority of
foreign immigrants settled in urban areas (see Table 1 above), by 1989, the share of
non-Estonians in urban areas was almost 50%°2. In 2011, ethnic Estonians formed 69,7
% of the population, with other major ethnic groups being Russians (25,2%), Ukrainians
(1,8 %), Belarusians (1%) and Finns (0,6%).

The major reason for the abrupt increase of emigration in 1992 was the departure of
Russian military forces from Estonia, which lasted until 1994. A large share of other
nationalities also left because they felt insecure about the new language, citizenship and
aliens’ act. Consequently the proportion of Russians, Ukrainians and Belarusians
decreased considerably. This wave of emigration vacated a considerable amount of
residential dwellings. The dwellings that were left vacant could be purchased with public
capital vouchers.>

A totally new phenomon in the 1990s was the establishement of migration links with
Western countries. The migration balance with the West was negative as well. A number
of Estonians who had escaped during the war or their descendants returned to Estonia,
but four times as many Estonians left for Western countries at the same time.>*

During the period of 2000-2009 the number of emigrants is larger than the number of
immigrants (see Figure 3) but on a much lower lever than in the 1990s. Emigration
increased again after Estonia joined the European Union in 2004, when movement
between countries was simplified. Since Estonia joined EU in 2004, the net migration
balance between Estonia and the 27 countries of the EU is negative by 27,7 thousand
person.

9 Compared to the previous census in 2000, when number of permanent residents in Estonia was
counted as 1,37 million, the number of permanent residents in Estonia has declined by 5.5% (by 75,816
inhabitant).

%0 sStatistics Estonia. Estonia’s natural increase in 2010 was positive again after 20 years (25 April 2011), <
http://www.stat.ee/49512> (last visited15 Dec. 2013).

>l Tammaru (2001), 87.

*2 |bid, 97.

>3 Cf. Kahrik, 2006.

> Estonica. < http://www.estonica.org/en/Society/Population/Emigration_and_immigration/, > (last visited
15 Dec. 2013).
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Figure 3 External migration (2000-2012).%°
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Figure 3 illustrates that negative net migration is showing an upward trend again since
2010, reaching minus 6,629 by 2012 (resp. minus 2,505 in 2011). Slow recovery of the
labour market from the recession and long-term unemployment can be pointed out as
reasons which had forced people to look for jobs abroad®®. The main destination
countries for emigrants are Finland and the United Kingdom. In addition to the
emigration about 25,000 employed persons living in Estonia work abroad, i.e. they
commute more or less regularly between Estonia and their job abroad (PHC 2011).°’

Most of the immigrants are in fact returnees — mostly from Finland. Second place is held
by Russia, but the immigrants from Russia are mainly new immigrants.>® Since 2009,
the number of asylum seekers has been growing, mainly because Estonia joined the
Schengen visa-free area and state borders have practically disappeared®, but the
number of applicants is still very low.®® Main countries of origin for asylum seekers are
the Russian Federation, Afghanistan, Iraq, Turkey and Georgia.®*

% Source: Statistics Estonia. <http://pub.stat.ee/px-

web.2001/I Databas/Population/03Vital events/14Migration/14Migration.asp.> (last visited 15 Dec. 2013).
“*Statistical Yearbook of Estonia 2012. <http://www.stat.ee/publication-download-

pdf?publication id=29873> (last visited 7 Jan. 2014).

> Tiit, Commuting inside Estonia for work and study purposes based on the data of population censuses.
3/13. QUARTERLY BULLETIN OF STATISTICS ESTONIA, 43, <http://www.stat.ee/65372 > (last visited
20 March 2014).

%8 Statistical Yearbook of Estonia 2013.< http://www.stat.ee/65374> (last visited 7 Jan 2014); database
available at:< http://pub.stat.ee/px-

web.2001/I Databas/Population/03Vital events/14Migration/14Migration.asp. (last visited 7 Jan 2014).

*° < http://www.estonica.org/en/Society/Population/Emigration_and_immigration/.> (last visited 7 Jan
2014).

% From 1997 to July 2012, Estonia received 332 asylum applications out of which 63 have received
international protection. In 2012, compared with the population of each EU Member State, one of the
lowest rates of registered applicants were recorded in Estonia (55). Cf. Asylum in the EU27. The number
of asylum applicants registered in the EU27 rose to more than 330 000 in 2012 Eurostat Commission -
STAT/13/48, 22/03/2013. <http://europa.eu/rapid/press-release STAT-13-48 en.htm> (last visited 15
Dec. 2013).

®! International Organization for Migration, Estonia, <http://www.iom.int/cms/en/sites/iom/home/where-we-
work/europa/european-economic-area/estonia.html> (last visited 16 Dec. 2013).
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For internal migration — see generally Figure 1. The comparison of data from Census
1989, 2000 and 2011 proves that during the last few decades the general trends of
Estonian internal migration have been quite stable. Although the opinion has been
circulated that during the last ten years people in Estonia have changed their places of
residence very frequently, it appeared that the difference between the periods between
the two censuses is small.?> Between the 1989 and 2000 Censuses, 78.1% of persons
continued to reside in the same county, then between the 2000 and 2011 Censuses the
respective indicator was 77.4%.%

According to the PHC 2011 the place of employment for more than 145,000 persons’
was outside their home city or rural municipality. A certain proportion of them owned
another place of residence which may be located at the place of employment, but this
number is not significant: according to the data of the Census a second place of
residence was owned by 22,000 employed persons (where they lived for at least three
months during the year).®* However, often second place of residence is not owned, but
rented instead.

Although as a rule settlements with greater populations offer greater employment
opportunities, the correlation is not absolute: for example Narva is about one and a half
times larger in population compared to Parnu, but there are fewer jobs than in Parnu.
Likewise, the population of Maardu is bigger than the population of Viljandi and Rakvere,
but the number of jobs in Maardu is smaller than in the other two cities.®® It appears that
similarly to people, jobs have also spread to the rural municipalities around cities. This is
especially true in the areas around Tallinn, where Rae rural municipality, for example,
offers more jobs for guest workers than the city of Narva. However, this does not reduce
commuting very much, as the residents of these suburban regions surrounding cities
often do not live and work in the same place. The cities of Tallinn, Tartu and Parnu are
still offering the largest number of jobs.®

®2 Tiit, Commuting inside Estonia for work and study purposes based on the data of population censuses.
3/13. QUARTERLY BULLETIN OF STATISTICS ESTONIA, 42-46, <http://www.stat.ee/65372 > (last
visited 20 March 2014).

* Ibid.

* Ibid.

* Ibid.

®® |bid, 46. More generally on topic Tammaru (2009), Ranne 2000-2007. Statistikaamet.
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1.3. Current situation

e Give an overview of the current situation.

o What is the number of dwellings? How many of them are rented vs. owner-
occupied? What would be the normal tenure structure (see summary table
1)? What is the most recent year of information on this?

According to Population and Housing Census of 2011(hereinafter ‘PHC 2011°) " there
were 657,791 living quarters (i.e. dwellings®®+non-conventional living quarters) in
Estonia in 2011, including 649,746 (i.e. 98.8%) dwellings.®® Since 2000, the number of
dwellings in Estonia has increased by 5.2% (to 617,399 in 2000). The number of
dwellings counts for 502 dwellings per 1000 inhabitants (compared to 453 in 2000).

Table 2 summarizes the main characteristics of the housing stock in 2011. The average
area of dwellings per inhabitant had increased from 24 m? in 2000 to 30.5 m? by 2011.
Since the beginning of the 1990s, the relative number and size of dwellings have
increased steadily. Compared to 1994, the average floor area of dwellings has
increased by 24% and the number of dwellings per 1,000 inhabitants by 18%."° The
majority of dwellings still have two (36%) or three rooms (31%).

®7 Cf. PHC 2011 results <http://www.stat.ee/phc2011> (last visited 16 Dec. 2013).

08 Dwellings refer to conventional living quarters in this report.

% PHC 2011: the average area and number of rooms of Estonian dwellings have grown.
<http://www.stat.ee/65360?parent id=39113> (last visited 15 Dec. 2013).

70 Tasuja. Housing. Statistical Yearbook of Estonia 2012, supra note 56, 326.
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Table 2 Dwellings’ characteristics in Estonia (2011)."

Number of dwellings Share

... inurban areas 443252 68,2

... in urban areas 49818 11,2 (of dwellings in urban areas)

Apartments in multi-family dwellings 447136 68,8

Other 24541 3,8

Dwellings by construction period

1946-1990 428878 66,0

Unknown 8084 1,2

Dwellings by type of ownership

Private sector 632487 97,3

... other 10256 1,6

Dwellings in total 30,5

... Iin rural areas 36,0

Average number of rooms per inh.

... inurban areas 1,18

" Source: PHC 2011, < http://www.stat.ee/sdb-update?db_update id=13961> (last visited 15 Dec. 2013).
"2 Residential building, which has been built for one family and has not been divided into apartments (i.e.,
it constitutes one dwelling). Statistics Estonia, definitions. <http://www.stat.ee/59002> (last visited 4 Dec.

2013).
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1.4. Types of housing tenures

In 2011, 82 % of the non-vacant dwellings were occupied by the owner (copared to 77,8
% in 2000).

Rental housing represents currently only about 9 % of the total housing stock in the
country. However, it should be taken into account that often parties are not willing to
acknowledge the relationship as a lease contract (specifically, the landlord as the
potential tax-payer), which presumes obligation to pay rent, and therefore the “free use”
(i.e. “other” in Table 3) of dwelling as it was the most advantageous category to choose.

Table 3 presents a summary of the tenure structure based on data PHC 2011
(compared to PHC 2000 resp.).”

Table 3 Tenure structure in Estonia 2011 (comp 2000).

Home Renting” Intermediate | Other’ | Unknown | Total
owner- tenure
ship

% of | Public’’ | Private Co-operatives | -

total | rental rental

tenure tenure (%
(% of of total)

total)

3778
2000 | 77.8 14.4 ‘ 10.7 3.8 1.8 2.2 100%
2011 | 82,0 9,0 1,7 7,3 - 8,5 0,5 100%

" Options to answers were: 1) Dwelling belongs to the household (a member of household); 2) Household
rents the dwelling; 3) Free use (household does not pay rent to the owner, but may pay for utility
services). In order to distinguish renting with or without public task, the element of ownership was taken
into account. “Free use® of dwelling belonging to the local or state government is considered as ,renting
with public task® while it is probable, that the essence of such relationship is social welfare or other public
housing, which could be catogarized as rental tenure in wider terms. Comparison with the data form PHC
2000 is also complicated, while the household questionnaire in 2000 defined ,other* as “unauthorized
occupation of the dwelling or the tenure type cannot be determined” which gave results not comparable to
the information under the same heading (“other”) in questionnaire of PHC 2011.

™ Non-vacant conventional dwellings. Source: Statistics Estonia, Census 2000, Census 2011.
<http://pub.stat.ee/px-web.2001/I Databas/Population Census/databasetree.asp, > (last visited 16 Dec.
2013); author’s calculations.

"> ‘Household rents the dwelling’ in the questionnaire of PHC 2011.

’® In the questionnaire of PHC 2000: ,other* denoted unauthorized occupation of the dwelling or the tenure
type cannot be determined”, free use as such was not explicitly an option; In questionnaire of PHC 2011:
,other“ denoted free use (household does not pay rent to the owner, but may pay for utility services).

" |.e. state and local government owned occupied dwellings.

"8 |.e. 0.6 state owned+3.1 local government owned.
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e Describe the various types of housing tenures.
o Home ownership

= How is financing for the building of homes typically arranged (e.g. own
equity, mortgage based loan, personal loan, mix, other)

As per PHC 2011, the share of owner-occupied dwellings is 82.0 % (see Table 3) of the
total number of occupied dwellings. Of owner-occupied dwellings 67.9 % are in
apartment buildings, 28.2 % in detached buildings and 3,9 % in other types.” Of the
households, 79.1% live in dwellings that they own (compared to 74.3% in 2000). The
share of ownership is the highest among multi-family households and married couples
(resp. 93.5% and 90.2%).%°

Condominiums as a single unit of real estate in a multi-unit development is known in
Estonia as apartment ownership, i.e. space of the physical share of a construction
together with a legal share of common ownership to which the physical share belongs.®*
Apartment Ownership Act (AOA) # is largely based on the Apartment Ownership Act of
the Federal Republic of Germany of 1951 (WEG).®® Provisions of the Law of Property
Act (LPA)®** concerning immovable property ownership apply respectively. Apartment
ownership is created by entry in the Land Register whereby an separate section of the
land register will be opened for each apartment ownership. Owners of apartments may
also organize the management of the building in the form of non-profit apartment
association (korteritihistu)®.

Financing the construction of dwellings as well as purchase of dwellings in owner-
occupation is nowadays typically organised by mortgage based loans. Dwelling prices
rose considerably during the economic boom period (2003-2008), resulting in the
expansion of housing loans (see Figure 6). Housing loan guarantee system and the
favourable tax treatment of housing loans contributed as well to demand for housing
loans, while low interest rates also played a stimulating role (see Figure 6).

Financial support measures for owner-occupiers are also provided by the Fund KredEx®®
(hereinafter KredEx). See section 3.6 below. In addition, home ownership has been
encouraged by several fiscal measures in Estonia (see 3.7 below).

The real estate sector also benefited from the lowest transactions costs in Europe, i.e.
very low notary fees, low stamp duties and registration fees®’.

® Census 2011, inquiry to Statistics Estonia.
8 Statistics Estonia database; PHC 2011: households’ living conditions have improved since the previous
census, <http://www.stat.ee/65362> (last visited 15 Dec. 2013).
® The physical share of an object of apartment ownership is a delimited dwelling or non-residential
E)zremises and parts of the building belonging thereto.

Korteriomandiseadus. - RT 1 2000, 92, 601 (in Estonian).
% parna (2009), 103.
84 Asjadigusseadus. - RT 1 1993, 39, 590 (in Estonian).
8 Apartment Associations Act (korteritihistuseadus). - RT 11995, 61, 1025 (in Estonian). See generally
Sepp (1996).

KredEx was founded by the Ministry of Economic Affairs and Communications in 2001. It was
established as a foundation governed by private law and operates in the public interest according to state
policies. KredEx is a hon-profit entity, however, under the State Support of Enterprise and State Loan
Guarantees Act, sureties and guarantees issued by KredEx are backed by a full and explicit State
guarantee. Cf.< http://www.kredex.ee/en/ > (last visited 15 Dec. 2013).
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» Restituted and privatized ownership in Eastern Europe

No special regulation is applied to restituted or privatized dwellings — they constitute a
substantial share of the private housing market, and the properties are bought and sold
in the housing market at market prices. For subsidies specifically targeted to owners or
tenants of restituted dwellings (see Section 3.6 below).

o Intermediate tenures:

= Are there intermediate forms of tenure classified between ownership
and renting? e.g.

e Condominiums (if existing: different regulatory types of
condominiums)

e Company law schemes: tenants buying shares of housing
companies

e Cooperatives
For condominiums, see under ‘home ownership’ above.

An immovable may be encumbered with a right of apartment superficies, i.e. with a
transferable and inheritable right for a specified term to own a construction permanently
attached to the immovable (Art 241 of the LPA).

There are no company law schemes known in Estonian law or legal practice.

According to Estonian law only a building association®® can be considered as a special
(intermediate) type of tenure. A building association is a commercial association whose
purpose is to support and promote the economic interests of its members through joint
economic activity in the ownership and administration of an immovable. The building
association is the owner of the building. A member of a building association has the
right, exclusive of other persons, to use a part of the building owned by the building
association. Basically, building associations are a relic of the Soviet period, and no new
building associations have been established for residential buildings after the systemic
changes following Estonian independence. Residential building associations are being
transferred into apartment ownership (privatized). Though in 2000 there were still 5% of
dwellings under cooperative ownership, by 2011 there were no longer any cooperatives
in existence (see Table 3).

87 ‘Roundtrip Estonian transaction costs are very low’,
<http://www.globalpropertyguide.com/Europe/Estonia/Buying-Guide> (last visited 15 Dec. 2013); Cf. Van
Kekem & Lamine, ‘Estonia: analysis of a housing boom’. (2009) Economic analysis from the European
Commission’s Directorate-General for Economic and Financial Affairs Vol. 1V, Issue 07,
<http://ec.europa.eu/economy_finance/publications/publication15590 en.pdf > (last viited 15 Dec. 2013)
8 Building Association Act (hoonethistuseadus). - RT | 2004, 53, 368 (in Estonian).
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o Rental tenures

= Are rental tenures with and without a public task distinguished? If so,
how are they called and what is their share in the housing stock?

= How is the financing for the building of rental housing typically
arranged?

According to the official figures reflected in PHC 2011, rental housing (as compared to
owner-occupied real estate) represents currently only about 9 % of the total housing
stock in the country (see Table 3 and comments thereof). Of tenant-occupied dwellings,
94,8 % are in apartment buildings, 3,1 % in one-family dwellings and 2,1 % in other
types of structures.®

In Estonia, rental tenures can in principle be divided between “public rental tenure” and
“private rental tenure” based on the type of the owner of the dwelling.

Public rental tenure comprise of all state or municipally owned dwellings let for leases.
On one hand, in principle, the purpose of owning and renting out dwellings by a public
body should serve the public interest. On the other hand, since neither the private nor
non-profit sector is in practice offering social housing, the nature of the owner currently
serves equally well as the basis for division of rental tenures with or without public task.
According to PHC 2011, the market share of public rental tenures was only 1,7 % of all
occupied dwellings (see Table 3).% This figure corresponds roughly to the figures in
Table 2 — public sector owns 1,8 % of all dwellings. It should be noted that Tallinn is the
only municipality which offers public housing to targeted groups (young families and key
municipal workers) which can not strictly be categorized as persons in need of social
welfare services in the form of social welfare housing as public assistance in the
meaning of Social Welfare Act.

Regulatory types of rental tenure with public task will be elaborated in section 4.3 below.

Dwellings used for letting with a public task are most frequently in municipal ownership.
Since 2003, KredEx®* has been implementing the national policy of building municipally
owned housing. A total of 102.8 million EEK from the state budget and the ownership
reform reserve fund was earmarked for expanding municipally owned housing stock in
2003-2007. By the end of 2008 the local governments had used these funds for building
371 municipally owned dwellings for tenants in houses returned to their legitimate
owners and and other social housing target group, and 41 new municipal dwellings for
the target group of new labor arriving in the country.®? Estonian National Housing
Development Plan (hereinafter Development Plan)® for the years 2008-2013 also
prescribed support for increasing municipally owned housing stock, but this measure

% Census 2011, inquiry to Statistics Estonia.
% “Free use“of dwelling belonging to the local or state government is considered as ,renting with public
task".
°! Fund KredEx was founded in 2001 by the Estonian government. More information can be obtained
<http://www.kredex.ee/kredex/tutvustus/>, <http://www.kredex.ee/public/Trukised/KredEx ENG.pdf> (last
visited 13 March 2014).
:2 National Housing Development Plan 2008-2013, 12.

Ibid.
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has not been implemented since 2008 due to lack of political will and/or financial
means.*

According to the recent practice, other types of ownership/financing schemes are also
used to develop public housing. For example, the municipality of Tallinn has
implemented special residential housing programs set up as PPP® projects, whereby
the municipality supported the construction of the buildings by providing right of
superficies to the land and taking completed buildings into use under the conditions of
long-term (20-30 years) operative leases.*

Private rental tenure.”” Based on PHC 2011, about 7,3 % of the dwellings were
occupied by tenants, i.e. a ‘household rents the dwelling’ from private landlord in the
guestionnaire of PHC 2011, see Table 3. It should be admitted that the exact proportion
of private rental tenures (as opposed to owner-occupatied and rental tenures with a
public task) is difficult to measure. Regulatory types of private rental tenures will be
elaborated in section 4.2 below.

The private rental sector started to grow after year 2000 on the basis of housing stock
consisting mainly of restituted and privatised dwellings (which were not owner-
occupied). The highest concentration of the private rental sector is in Tartu (see Table
4) — the city with typically a high proportion of university students.*®

Table 4 Population by tenure status in major cities (2011)%°

Owner-occupied | Tenancy Other/unknown
Tallinn city 79,6 11,1 9,3
Tartu city 74,6 14,6 10,9
Parnu city 78,5 11,8 9,7

New construction of private rental housing is marginal.’®® In some cases companies
have built new apartment houses for the purpose of selling the flats, but due to
economic crises they have remained unsold and the owners are now forced to lease the
flats until the market situation improves. Companies are, however, not building new
rental housing purposefully since this is not seen as profitable (or has been regarded as
less profitable compared to selling).'®* Building such apartment houses is financed by

9 Implementation reports of National Housing Development Plan 2008-2013, available at
http://www.mkm.ee/arengukavad-eraldised-ja-aruanded/, (last visited 3 Dec. 2013).

 public Private Partnership.

% Cf. Kahrik & Kdre (2013), 168-71.

" In case of Estonia, instead of ‘rental tenures without a public task’ one could use expression ‘private
rental tenure’, while (as explained above) the ownership (public vs. private) serves as the basis for
distinguishing rental tenures with or without a public task.

% Cf. Lux et al (2012), 152.

% Statistics Estonia, PHC 2011. <http://www.stat.ee/sdb-update?db_update id=13691> (last visited 15
Dec. 2013).

100 Toomapark & Hindpere (2012), 15.

1% There has been some discussions about Estonian housing market being ready for new commercial
rental houses in 2012, but no actual developments can be seen by autumn 2013.
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private companies” own finances and borrowings from private credit institutions. The
number of private households who would buy a dwelling prozperty for investment
purposes, for renting it out on market terms, is still marginal. *** However, there are
signs of rising interest, e.g a real estate agency announced, that 20-25% of the potential
owners were interested in buying in order to rent out the apartment.!® However,
institutional investors have recently become more active in planning construction of
rental apartments, as compared to the trend before the crisis to build residential housing
only for sale.

Building of rental housing can be financed by mortgage, suretyship*® or guarantee'®®

based loans. There are no special supply-side support mechanisms by state or local
governments to support new private rental housing construction. However, a remarkable
part of the houses are renovated with the financing support by the state-owned credit
and export guarantee fund, KredEx, in a form of a renovation loan or loan guarantee.
See section 3.6 below.

o What is the market share (% of stock) of each type of tenure and what
can be said in general on the quality of housing provided?

Please consider the following criteria: type of building (single family versus multifamily
versus high-rise; plus definition); construction period; number of rooms, number of
square meters or average number of rooms or average useful floor area per dwelling
and per person; availability of bath/shower, hot running water and/or central heating,
etc.)

For general characteristics of dwelling stock see Table 2 above. For market share of
each type of tenure see Table 3 and commentaries thereto.

The supply of public rental housing consists mostly of unprivatized dwellings, often of
poor quality. Compared to owner-occupied housing, the share of dwellings rented with a
public task that lack modern amenities (running water, sewerage, bath/shower, indoor
toilet) is high; for example, 57 per cent of social welfare dwellings have a bath/shower
whereas in the private sector the figure is 84 per cent (2005).*°® According to the
Municipal Housing Survey (2005)%", the share of social dwellings that lack modern
amenities ranged between 46 per cent and 57 per cent in different municipalities. The
rest were apartments in high-rise construction built during the 1960s—-1980s. These are
full-amenity flats, but usually without modern renovations*®®. On average, half of all
social dwellings are located in buildings that contain 100 per cent social housing.'® The
situation has slightly changed due to residential programs carried out by the municipality

102 ¢, Toompark & Hindpere (2012).

1% bomus Kinnisvara kinisvaraturu tlevaade 2014, 4 <http://www.domuskinnisvara.ee/index.php?lang=en
> (last visited 23 March).

1% Under a contract of suretyship, the surety undertakes to be (by default) solidarily liable to the obligee of
a third party (principal obligor) for the performance of the principal obligor's obligation (Art. 142 ff of the
LOA).

1% By a guarantee guarantor undertakes to perform obligations arising from the guarantee on the demand
of the obligee. A guarantor (unlike a surety) may only set up such defences against the obligee which
arise from the guarantee (Art. 155 of the LOA).

106 ahrik, Kore, et al (2003), 208.

to7 Ministry of Social Affairs, 2005.

108 K ahrik & Kére (2013), 172.

109 Ministry of Social Affairs, 2005.
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of Tallinn whereby new apartment builings were constructed, see section 2.1. As a very
general illustration, Table 5 summarizes the quality of housing in different type of
building according to data from PHC 2011. In this table, public and private rental tenures
are not differentiated.

Table 5 Quality of housing in different types of buildings, as a proportion of the total
occupied dwellings.**°

Type of | Form From Avera-ge | Avera- | With

building total total area of | ge no.
owner- | tenant- | dwelling | of piped | flush | bath or | central
occu- occu- perinh. rooms | water | toilet | shower | or
pied pied per inh. | supply electri-
dwel- dwel- cal
lings lings heating

Apartment | 69,5 94,8 24,4 1,09 98,70 | 96,7 | 95,0 87,3

building

One-family | 26,7 3,1 42,6 1,54 83,97 |66,7 |67,1 32,4

dwelling

Other small | 3,7 2,1 37,2 1,39 94,31 |86,6 |83,8 56,4

residential

building

However, any relationship between quality of housing and tenure structure cannot be
directly inferred from this data. Closer research'*' has revealed, that private rental
dwellings (vs. owner-occupied dwellings) tend to have higher total housing costs, fewer
rooms, more often constructed before 1946, and they tend to have lower technical
standards (the lack of a shower/bath). The location of older housing stock and its worse
technical conditions can be related to the fact that restituted dwellings often became
private rental flats. However, the lower technical standards may be offset by better in-
urban localisation™?.

In general, Estonia stands out (and in a negative way) for the poor quality of the housing
(lack of WC and shower, rotting windows, dampness) for certain group of people. For
Estonia it is typical that elderly people are more than two times likely to lacking basic
sanitary facilities than younger households. Twenty percent of people aged 65+in
Estonia have only an outdoor toilet, and no shower room.**® However, this can be
explained with the fact that a greater percentage of elderly people tend to live in old
farmhouses built in 1940s and earlier.

o Which actors own these dwellings (private persons, profit or non-profit
organisations, etc.)?

10 source: Statistics Estonia, PHC 2011. <http://pub.stat.ee/px-

web.2001/I Databas/Population _census/PHC2011/08Living_conditions/08Living_conditions.asp> (last
visited 16 Dec. 2013).

) ux, et al (2012), 152.

2 1bid.

13 Toots, Estonian Human Development Report 2012/2013, 134.
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Prior to the actual start of housing reforms in 1992, 25.8% of the dwellings belonged to
the state (0,7 % in 2000), 34.7% to municipalities (3,5 % in 2000), 5% to private housing
cooperatives (0 % in 2000) and 34.5% to private owners (95,8 % in 2000).*** Ownership
structure of rented dwellings as per PHC 2011 can be seen in Table 3 above.
Additionally, Figure 4 below illustrates the dynamics of the ownership structure
throughout the period of intensive ownership reforms up to 2012.

Figure 4 Dynamics of ownership structure of dwellings (1994-2012), number of
dwellings (in thousands). **°
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The ownership of the dwellings offered for rent in the private sector (officially 7,3 % of
the total number of dwellings) is divided as following:
(1) resident(s) of Estonia - 80,7 %,
(2) resident(s) of foreign country - 8,5 % and
(3) other (company, non-profit association, legal person governed by public law, etc.
(except state or local government)) — 10,7%.1°

1.5. Other general aspects

o Are there lobby groups or umbrella groups active in any of the tenure
types? If so, how are they called, how many members, etc.?

There are several organised groups who represent interests of different tenure types.

Estonian Tenant's Union (Eesti Ulirnike Liit (EUL)) is an organisation with the main goal
of representing particularly the interests of enforced tenants, tenants of already
restituted and resold houses, protecting their human and social rights, writing up the
history of privatisation of dwellings, organising conferences and meetings, and
collaborating also with scientific research in this matter.**’

14 Statistics Estonia, 2003. Dwellings and Buildings Containing Dwellings. 2000 Population and Buildings

Containing Dwelling Census, <http://www.stat.ee/26490 > (last visited 9 Jan. 2014).
Wstatistics Estonia,
<http://pub.stat.ee/px-web.2001/I Databas/Economy/26Real estate/06Housing/06Housing.asp > (last
visited 9 Jan. 2014).

118 Statistisc Estonia, author’s calculations.

17 Overview of the scientific researches dedicated to the ownership reforms in the housing sphere,
<http://www.kodueest.ee/cms/eesti/eng-info/overview-of-academic-reports > (last visited 9 Jan. 2014).
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The goal of the Estonian Central Association of Owners'*® (Eesti Omanike Keskliit) is to
stand for the rights and interests of home owners. It gathers together more than 63,000
home owners. The association assists home owners in carrying out joint initiatives and
influencing official housing, planning and tax policy.

18119

Estonian Taxpayers Association (Eesti Maksumaksjate Liit) aim is to protect
taxpayers’ interests and rights, to pursue an optimal tax burden and to look after an
effective use of collected tax money. The association has made proposals to change the
existing rental tax system which currently supports the ’black market'?°. Estonian
Taxpayers Association unites more than 2400 members.*?

Estonian _Union of Cooperative Housing Associations*?* (Eesti Korteritihistute Liit
(EKYL)) is an independent organisation that brings together over 1400 apartment
associations (cal5% of all apartment associations in Estonia). Membership of EKYL is
voluntary. Its mission is to support the development of apartment associations in
Estonia, through the implementation of knowledge-based activities as training,
consulting, advisory services, research, and national as well as international cooperation
projects.

o What is the number (and percentage) of vacant dwellings?

In general, there is no housing shortage in Estonia, as the total share of unoccupied
dwellings (without permanent residents) in Estonia is 14% (in Tallinn 9%, in urban areas
119%, rural areas 21%). For details, see Table 2 above and section 2.1 below.

o Are there important black market or otherwise irregular phenomena
and practices on the housing market (especially the rental market)?

The housing market is in general an open market as all purchases with immovable
property must be entered into the Land Register. Rental contracts are not subject to
registration, neither is written form obligatory. Therefore, there is also no official reliable
data on private renting. Rental income from renting out private dwellings by individual
households is not officially declared to tax authorities. See section 3.7 for the problem of
tax evasion and see Table 3 and commentaries to comprehend the scope of the
problem.

In 2012, due to a popular TV broadcast'® the general public was informed that under

Art. 305 of Aliens Act, the entry into a residential lease contract with an alien staying in
Estonia without a legal basis or the provision of housing to him or her is punishable by a
fine as a misdemeanour. This provision of law was neither widely known nor routinely
communicated to prospective clients by the brokers. Police stated that every year they
carry out about 100 respective misdemeanor proceedings.*?*

118

o <http://www.omanikud.ee/eokl > (last visited 7 Jan. 2014).

. <http://www.maksumaksjad.ee/ > (last visited 7 Jan 2014).
Ibid.
121 <http://www.maksumaksjad.ee/modules/eng_info/index.php?id=5 > (last visited 7 Jan. 2014).
122 <http://www.ekyl.ee/?lang=en.> (last visited 7 Jan. 2014).
Ej < http://uudised.err.ee/?206268087 > (last visited 7 Jan. 2014).
Ibid.
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2. ECONOMIC URBAN AND SOCIAL FACTORS
2.1. Current situation of the housing market

o What is the current situation of the housing market?

» |Is the supply of housing sufficient/ insufficient and where is this the
case (possibly in terms of areas of scarcity of dwellings in growth areas
versus shrinkage areas)?

* To what extent do local market divergences play a role?
= Are there areas of growth and decline?

By statistics (PHC 2011), there is an oversupply of dwellings all over the country,
although the situation of housing demand and supply varies between regions and
municipalities. The total share of unoccupied dwellings (i.e. without permanent
residents) in Estonia is 14% (in Tallinn 9%, in urban areas 11%, rural areas 21%)'%.
There is an especially great oversupply of dwellings in rural areas. However, the figure
for unoccupied dwellings does not reflect the housing supply available for new
occupants, since part of the units (approx. 25%)*?® are occupied for some secondary
use which is not well reflected in the statistics. Also, a portion of the dwellings declared
as vacant may not be in suitable condition for habitation. In any case, the situation of
housing demand and supply varies between regions and municipalities. There is
especially high pressure on the housing market in the two largest cities Tallinn (capital
city) and Tartu (second biggest city in Estonia). Only the Tallinn urban region can be
considered as a growth centre in Estonia.

Other types of mismatches (than geographical) are reflected in an inconsistency
between size of dwellings and size of households — small households occupying large
dwellings, and large households are compressed into apartments too small for their
needs (see also Table 7 below). Young families frequently have difficulties starting their
individual housing career, families with many children are constrained in tight housing
conditions, whereas elderly households often have no financial pressure on vacating
larger living spaces such as detached houses or large apartments.*?’

As a result, access to the housing market is problematic mainly in bigger cities, whereas
areas with a declining population have an oversupply of vacant housing; young
households encounter housing problems more frequently than other groups (who mostly
participated in housing privatization and have now become owners of their housing).
Across housing submarkets certain urban neighbourhoods and types of housing have
increased the value and rent gap, becoming less accessible to families due to increased
attractivity, whereas some other neighbourhoods and housing types (certain (parts of)
housing estates, more run-down parts of inner cities) remain more accessible to less
wealthy groups. No significant discrimination by ethnicity, gender, sexual orientation,

12 gtatistics Estonia database, <http://pub.stat.ee/px-

web.2001/I Databas/Population_census/PHC2011/02Dwellings/02Dwellings.asp > (last visited 5 Dec.
2013).

126 statistics Estonia database

127 Kahrik, et al (2003), 38.
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etc. related to access to housing; rather the mobility in and out of different housing
market segments is determined by household income and residential preference.

= \What have been the effects of the current crisis since 2007?

Residential construction volumes decreased nearly three fold by the end of 2010 (as
compared to 2007), see Figure 2 above. Stricter conditions for bank loans, decreased
household incomes and a weakened sense of security diminished first and foremost the
demand for new dwellings. When residential construction volumes started to increase in
2011, nearly all of the growth came from renovation of existing stock rather than new
construction. This was contributed to by the grants awarded through KredEx for the
reconstruction and improvement of energy efficiency of apartment buildings (see also
3.6 below). While dwelling construction has been on the increase during recent years, it
still accounts for merely 0,3% of the entire housing stock™® which is not sufficient for
sustainable housing®®. In 2013, the number of dwelling completions was 2,079, i.e. 90
dwellings more than the year earlier. Similarly to 2012, the largest share of completed
dwellings were situated in one-family, two-family or terraced houses and every second
dwelling had four or more rooms. In 2013, the average floor area of a completed
dwelling was 120 square metres, which is also one of the largest in the last fifteen years.
The majority of completed dwellings are situated in Tallinn, in the neighbouring rural
municipalities of Tallinn and in Tartu city.**°

Volume of real estate transactions. Real estate agencies reported that in 2008, there
was a sharp increase in number of rental transactions compared to 2007 (32%), while
the purchase and sale transactions decreased by 30%. At the same time, demand for
rental apartments in better condition increased in 2008 compared to 2007 on average by
40%, and for new apartments over 10%. This reflects the fact that households
encountered greater difficulties in obtaining housing mortgages, whereas they still had
quite high aspirations regarding the quality of housing. As to housing size, relatively
small apartments were preferred.

In 2013, 41,650 purchase-sale transactions of real estate with a total value of 2.0 billion
euros were notarised. In 2013, the number of transactions increased by 15% compared
to 2012 and the total value of transactions increased by 18%. The rise of the Estonian
real estate market continued in 2013 and the number of transactions was the highest
since the economic downturn. Compared to the boom year 2006, transaction activity
was still 30% lower. In 2013, the average value of a purchase-sale transactions was
48,900 euros, which is 2% more than in 2012. The growth in the number of transactions
was mostly due to an increase in the number of transactions with
apartments.Transactions with apartments accounted for half of all purchase-sale
transactions. People’s growing confidence, low interest rates and the gradual addition of
new residential developments have kept the real estate market active. The number of

128 2,000 new dwellings compared to housing stock of 649 746 conventional dwelling as per census 2011.

Statistics Estonia, author’s calculations.

129 Yearly construction/renewal of 4 % of the stock is generally considered necessary for sustainable
housing. Smirnova & Sinisaar (2009), 19.

130 statistics Estonia.
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transactions with apartments increased 15% compared to 2012, while the total value of
transactions with apartments increased by a quarter.*3*

See also section 2.5 for effects of the current crisis.

o How is the demand for housing expected to develop? What is the
expectation about the growth and decline in number of households in
the future in a scenario of average economic development? Is there a
year forecasted where growth in number of households will stabilize or
will start declining?

The effect of the crisis can best be assessed in the light of the real estate boom
experienced before the crisis. Different factors, both the demand and also the sup Izy
side, are influencing the average price of housing. According to Baudouin Lamine®,
several factors explain the swing in demand over 2000-2007:

First, an ageing population and a rising standard of living have resulted in a rapid
increase in one-person households and in a slow decline in the average size of
households. Nevertheless, overall increase in the number of households' (3%)
was rather limited, and, it alone could not account for the rapid price increases in
the housing sector.

Second, a major determinant in the increase in housing demand since the early
2000s was household income (disposable income rose 80% between 2000-2007)
as a result of rapidly increasing wages, though the progressive reduction in
income tax rates also played a role. But, as house prices more than doubled
between 2000 and 2007, income growth alone is again insufficient to explain the
observed growth in housing prices since the end of the 90’s.

Third, there has been an increasing demand for dwellings built using the latest
construction methods and materials (in particular insulating materials). As modern
buildings accounted for a large share of total transaction, the rapid growth in
housing prices partly reflected a composition effect.

Forth, at the same time, improving standards of living pushed up the average
floor area of new dwellings progressively from 26mz2 per inhabitant in 1997 to
29.5m? in 2008. Housing stock inherited from the Soviet period and based on
small apartments in large blocks no longer met the new paradigm of housing
demand. A new trend developed, clearly towards larger dwellings, detached
houses and smaller apartment blocks.

Finally, there has been a growing external interest for property in Estonia, in
particular from retiring citizens of Nordic Europe. It is also likely that Estonians
have increasingly acquired a second residence. All this explains why the number
of dwellings per inhabitant rose by 5% in only seven years.

131

Statistics Estonia: The total number of real estate transactions increased last year (12 Feb 214),

http://www.stat.ee/72539 (last visited 27 March 2014).

132

Estonia: analysis of a housing boom,

<http://ec.europa.eu/economy_finance/publications/publication15590 en.pdf > (last visited 20 March

2014).
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Additionally, favourable financial conditions such as a large supply of easy credit and
favourable loan conditions. low mortgage interest rates, liberalization of credit markets
and tax provisions advantageous to home ownership all served to stimulated demand.

Statistics Estonia reports, that the demand for new dwellings, which started to decrease
in 2007, took an upturn again in 2010."** Activity in the Tallinn real estate market
remained high in the last quarter of 2013. Demand was growing and supply decreasing.
The number of deals grew by nearly 14% annually and by 4% in a quarterly comparison.
Annual price growth accelerated to 18.5%, driven by fast-growing wages and low
interest rates. Prices grew the most in so-called suburban bedroom community areas,
where a large part of the existing apartment buildings are from the Soviet era. Annual
price growth in such areas reached as high as 30%. Smaller, one-two room apartments,
where utility costs are low, were the most popular, and the demand exceeded supply by
far, which meant a short sale period. Many smaller apartments were also bought as
rental properties by investors in search of higher returns. Demand persisted for new
developments with high quality and energy efficiency. Low interest rates continued to
support activity on the loan market — housing loan turnover grew by 25% annually in the
fourth quarter of 2013.*%*

In 2013, building permits were granted for the construction of 3,049 new dwellings.
Although the number of dwellings to be built grew only a little compared to the previous
year, several new developments appeared on the market, especially high rise buildings
(the construction of which had practically disappeared in the intervening years), which
helps to fill the demand for flats in Tallinn.**®

There were 599,832 households in Estonia in 2011 (PHC 2011). *** 1t is noteworthy that
while the number of permanent residents has decreased by more than 5% compared to
2000, the number of households has grown by 3%. This has brought along a decrease
in the size of the average household from 2,33 persons to 2,13 persons. The share of
one-member households has grown significantly (from 33.5% to 39.9%), but the share
of households larger than average, first and foremost households with 3 and 4 members
has decreased (from 18.8% to 15.9% and from 13.3% to 10.5%, respectively). **" The
population of Estonia is expected to decrease by 125,000 in the next roughly 30 years
due to negative natural growth and negative net migration. Thus, the projected
population of Estonia in 2040 will be 1,195,000.**® Due to the trend towards smaller
households, the number of households is expected to decrease relatively less than the
size of the population.

2 bid, 317

1% Swedbank: Baltic Housing Affordability Index. Macro Research (13 March 2014)
<http://w

ww.swedbank-research.com/english/baltic_housing_affordability index/2014/q1/hai 2013g4.pdf (last

visited 26 March 2014).
¥ statistics Estonia.Construction volumes stayed on the level of the previous year (28 Feb. 2014)
<http://www.stat.ee/72415 > (last visited 23 March 2014).
1% Statistics Estonia, PHC 2011: Number of households with children is decreasing
E]étp:llwww.stat.ee/65358&parent id=39113, (last visited 5 Dec. 2013).

Ibid.
138 Statistics Estonia made a new population projection until 2040, <http://www.stat.ee/76320>, (last
visited 2 March.2014)
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As stated earlier, due to economic regression the number of households depending on
rental housing has somewhat increased, so we can expect slight growth in demand for
rental dwellings compared to previous years. Demand for rental housing is supported by
demographic trends — the generation born in 1987-1988 (peek years for positive birth
rate) is about to start independent life while there is an overall trend towards smaller
households.

There is no research available on demand for rental dwellings, but according to the
survey'® carried out in December 2013, ca 11 %' of the respondents™** will or likely
will buy a dwelling of their own in the coming 2-3 years. The respective proportion of
prospective home-owners was higher for the age group 16-29 (22%). Of all prospective
home buyers, 47% were from the highest income quartile and only 10% were from the

first quartile.

A survey™* carried out in Estonian municipalities in 2005 mapped that in addition to the
existing supply of municipal and social welfare housing*** local governments would have
need for approximately 6,000 additional rental dwelling unists. However, this estimation
is rather conservative and departs from the current very restricted definition of social
housing that municipalities mostly use, did not take into account the effects of the crisis.
Since 2005, the only municipality that has carried out major construction programs for
new municipal dwellings not targeted to social welfare clients was the city of Tallinn. The
dynamics of supply and demand for municipal and social housing in Tallinn (2004-2012)
can be seen in Figure 5.

Figure 5 Municipal and social dwellings provided in Tallinn (2004-2012)***
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139 Estonian Institute of Economic Research (2013), Resident’s assessement to real estate market.
Elanike hinnang kinnisvaraturule (ordered by The Association of Real Estate Companies of Estonia), in
Estonian.

49 Eor comparison - 8% in Dec. 2012.

1“1 Number of respondents = 800.

142 Municipal Housing Survey (2005).

% The number of social dwellings (social apartments, other social accommodation, support homes)
amounted to 2727 in 2004, with a third of them lacking basic amenities. The total of 3439 people was
using social housing in 2004. Municipal Housing Survey (2005).

144 Based on Annual Reports of Tallinn of years 2009-2012.
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The number of applicants for social or municipal housing in Tallinn has been steady for
the last several years. As of 1 Oct, 2013 there were 3272 registered applicants as
applicants, incl. 1337 applying for municipal dwellings, 460 for social welfare dwellings,
1270 young families and 205 key municipal workers.* By way of comparison, at the
same time, Tartu has reported that only 11 applicants are in queue (as at Oct 2013) for
municipally provided housing.

The residential housing stock owned or leased by the biggest municipality Tallinn has
currently 4,200 dwellings of which circa 3,500 are suitable for living (i.e. 2% of the total
residential stock in the city). The development plan for Tallinn envisages that by the year
2027 the percentage of municipally-owned rental housing stock will constitute 7.5% of all
housing.**®

o What is the number/percentage of families/households depending on rental
housing (vs. owner-occupancy and other forms of tenure)? What is the
number/percentage of immigrants among them?

Of all households, 79.1% live in dwellings that they own (up from 74,3% in 2000). It is
reasonable to assume that circa 15 % of all households depend on rental housing.

Table 6 characterizes living conditions of Estonians versus ethnic minorities.

Table 6 Tenure type and living conditions by the ethnicity groups (PHC 2011).**’

Average Average | Inhabitants of occupied dwellings as per tenure

area of number type

dwellings of rooms

perinh., per inh. Home Tenant | Other Un- Total

m2 owner known
Ethnic 30,5 1,24 82,2% 8,1% 9,0% 0,6% 100%
nationalities total
Estonians 324 1,3 80,3% 9,4% 9,8% 0,5% 100%
Russians 25,3 1,07 87,2% 5,0% 7,1% 0,7% 100%
Other ethnic 29,5 1,21 84,7% 6,9% 7.2% 1,2% 100%
nationalities

It can be concluded that Estonians have greater dependency on rental housing in
comparison to other nationalities, especially Russians. The phenomenon can be
explained by the fact that Estonian’s relatively large share in restituted dwellings and
new small family buildings, does not offset their relatively smaller share in privatized
apartments.

Table 7 shows living conditions of various households and different structures. It is

2 |bid.

1 |bid.

147 Source: Statistics Estonia, PHC 2011 database, <http://www.stat.ee/sdb-
update?db_update id=13691,> (last visited 15 Dec. 2013). Inquiry to Statistics Estonia.
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evident that married couples tend to prefer owner-occupancy, which can be explained
by the relatively secure status of marriage property and easier access to mortgage loans
as co-obligators. Co-habiting couples are more in favour of renting (15 %). In 2011,
19,5% co-habiting couples without children have declared that they lease the dwelling
they currently occupy. Most commonly young people move out of their parent’s home to
a form new household with a co-habitee. Renting is feasible until there is a need for
mobility on the one hand (studies, starting working career) and the opportunity to move
easily (without considering the interests of childrens) on the other. Additionally, because
of the relative young age of co-habiting couples, they may have limited opportunities for
access to mortgage financing.

Table 7 Household structure and living conditions (PHC 2011).**

Household Living in Renting | Average | With
structure a small area
residential per
buildin inh., .

9 e piped flush | bath or | central or
water toilet | shower | electrical
supply heating

All households 30.5 9.2 31.4 946 | 88.3 87.1 71.5
One-person 23.9 11.7 54.1 921 | 851 83.0 70.5
household

Married couple (incl.

couples with 39.9 3.3 28.7 96.9 | 91.0 90.7 72.7
children)

Cohabiting couple

(incl. couples with 33.0 15.0 25.0 96.0 | 90.6 90.0 70.3
children)

Lone parent with

children 23.8 9.5 26.8 954 | 89.6 88.4 74.1

2.2. Issues of price and affordability

o Prices and affordability:

= What is the typical cost of rents and its relation to average disposable
income (rent-income ratio per household)? (Explanation: If rent is 300€
per month and disposable household income 1000€ per month, the
rent-to-income ratio is 30%).

Assuring access to suitable and affordable housing for every resident is one of the main
objectives set in Estonian Housing Development Plan 2008-2013.1*° ‘Affordability’ is
connected with securing some given standard of housing (or different standards) at a
price or rent that does not impose, in the eyes of a third party (usually the government),

148 Supra note 80.

149 See section 3.3 below.

32



an unreasonable burden on household incomes.*® Housing is defined as affordable if
households can both pay for adequate accommodation and also afford the other
necessities of life. Affordability therefore depends not only on rents and incomes, but
also on the public benefit system and housing standards.”™ The housing affordability
problem for renters has been largely income-driven; whereas, for homeowners, the
concept of affordability has been related to changes in mortgage costs.*>?

Dynamics of selected annual economic indicators necessary to assess affordability of
housing in Estonia, are presented in Table 8.

Table 8 Selected annual economic indicators for Estonia (2004-2013).1%3

2004 | 2005 | 2006 2007 2008 2009 | 2010 | 2011 | 2012 | 2013

GDP chain-linked

volume growth, % 6,3 8,9 10,1 7,5 -4,2 -141 | 2,6 9,6 3,9 0,8

Unemployment rate,

%: 10,1 8 5,9 4,6 5,5 13,5 | 16,7 | 12;3 10 8,6

Average monthly
gross wages and 465,7 | 516 | 601,2 | 7245 | 825,2 | 783,8 | 792,3 | 839 | 887 | 986%**
salaries (EUR)

Usable floor area of
completed dwellings | 277,1 | 325,6 392 566,7 | 458,4 305 | 237,8 | 205,9 | 233,4 | 250,3
(thousand m?)

Dwellings average

. 2 514,9 | 693,7 | 1014,2 | 1158,6 | 1006,9 | 634,7 | 640,1 | 706,3 | 759,7 | 842,6
price per m” (EUR))

Average rent for

m¥EUR, Tallinn 6,69 9,01 9,15 7,81 535 | 517 | 6,18 | 7,12 7,97

Average interest
rates of housing 4,38 | 3,08 4,15 5,48 591 382 | 3,36 | 341 | 2,90 | 2,48
loans (June), % p.a.

Economic and social development in Estonia since 2000 can be divided into three
very different phases.™®™ The 2000-2007 period was characterised by very rapid
economic growth, in particular due to Estonian accession to the European Union in
2004. During this period real GDP rose by a factor of 1.833, employment indicators
improved, and unemployment fell to 4.7% in 2007. From 2008 to 2009 there was a first
phase of deep recession, resulting in GDP decline of 17.5%. In 2009 the unemployment
rate reached 13.8%, and continued rising to 16.9% in 2010. Estonia had the lowest
levels of government debt in the whole of the EU - just 6% of GDP in 2011.%*® During the
crisis Estonia continued its strict budgetary policies.

%9 Maclennan and Williams (1990) through Kallakmaa-Kapsta (2013),16.

! Marshall et al., (2000) through Kallakmaa-Kapsta (2013),17.

52 Kutty (2007), Kallakmaa-Kapsta (2013),17.

153 Central Bank of Estonia, <http:/statistika.eestipank.ee/?Ing=en#treeMenu/AVALEHT > (last visited 23
March 2014).

5% Ath quarter 2013.

%% source: Purju (2013).

%8 Eor trends in the Estonian labour market in comparison with other European Union countries see
Krusell, ‘Statistics Estonia Standard of living and labout market trends in Estonia — a comparison with
other Europen coutries during the recession’ in 4/12. Quarterly Bulletin of Statistics Estonia, <
http://www.stat.ee/57666 > (last visited 23 March 2014).
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After two years of severe recession, 2010 saw moderate economic growth resume,
which gathered momentum in 2011."*” Total economic growth during these two years
was 10.1%. In 2011 unemployment fell to 12.5% compared to 16.9% in the previous
year. Since 2010, the Estonian economy has adjusted to the post-crisis situation. During
its recovery from recession, the economy has become more balanced and less
vulnerable. There have been major adjustments in the debt burden of households and
businesses, which has shrunk significantly as a percentage of GDP.

For 2013 GDP growth of 3 % was forecasted, but Estonia’s economic expansion halted
during the first half of 2013. In total, the Estonian GDP rose 0.8% in 2013, which was the
smallest increase in the last four years.**® According to a forecast by the Central Bank of
Estonia, the Estonian economy will grow 2.6% in 2014 and 3.9% in 2015.%%° However, it
should be added that Estonia, together with Slovakia, Portugal, Greece and Lithuania,
belong to a group of EU Member States with GDP in absolute numbers that are per
capita between 20% and 30% below the EU28 average.'®

For dynamics of mortage loans and average interest rate see Figure 6.

Figure 6 Issued new housing loans (2003-2013), EUR million; average interest rate of
housing loans (June).'®*

2500 7
)
2000 2 AR
\ -5
1500 — L4 Issuing new housing loans,
EUR million
1000 +——F—+1 — — — -3 == Average interest rates of
5 housing loans
500 ~—p— — — — — —
-1
O T T T T T T T T T T O
2003 2004 2005 2006 2007 2008 200920102011 2012 2013

Until 2002, the law on credit institutions contained a limitation (LTV ratio)'®? on all

mortgage loans, according to which banks could not issue loans larger than 2/3 of the
market price of the collateral when real estate served as collateral. The government
decided to waive the limitation in 2002.

57 Cf. e.g. Purju (2013).

158 statistics Estonia. Economic growth slowed down in 2013 (11 March 2014), < http://www.stat.ee/72427
> (last visited 23 March 2014).

%9 Bank of Estonia. Increased investment will be required for economic growth to recover.
<http://www.eestipank.ee/en/press/increased-investment-will-be-required-economic-growth-recover-
12122013 > (last visited 23 March 2014).

1% Eurostat: Most Member States had GDP per capita between 70% and 130% of the EU28 average (12
December 2013), < http://epp.eurostat.ec.europa.eu/cache/ITY PUBLIC/2-12122013-BP/EN/2-12122013-
BP-EN.PDF > (last visited 23 March 2014).

1 Eesti Pank Statistics, <http://www.eestipank.ee/en/statistics> (last visited 7 Jan. 2014), author’s
calculations. Volume of new housing loans January-October 2013.

162 cf, Kallakmaa-Kapsta (2013), Before and After the Boom Estonian: Changes in the Estonian Housing
Market. <http://digi.lib.ttu.ee/i/?838 > (last visited 24 March 2014).
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Low interest rates have kept the real estate market active. Average interest rate of
housing loans was 9% in 2001.*°® By the year 2005, it decreased to 3%. In 20086, during
the property boom, the average interest rate of housing loans increased to 4%. In 2007
and 2008 the interest rate was 6%, and dropped down to 4% in the following years.
Interest rates reached quite a low level in 2010 as the convergence process was
perceived to be sustainable in the run-up to adoption of the euro. In 2011 and 2012 the
average interest rate of housing loans was 3%.

Figure 7 GDP per capita, gross income, residential property prices and unemployment
rate, EUR (2004-2013).1%
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On March 2014, the Central Bank of Estonian declared that increased activity in the
housing market was accompanied by an increase in housing loans.*®® Over 15% more
new loan contracts were signed in February 2014 than a year earlier, while the yearly
growth in the turnover of housing loans reached 37%. As the volume of new loans was
only slightly larger than the amounts repaid from earlier loans, the overall growth in loan
portfolios was modest. The housing loan portfolio was 1.2% larger at the end of
February 2014 than it had been a year earlier.

After the price peak in 2007, buying property in Estonia became more affordable and
prices dropped by more than 30% in 2009 (see Figure 9). The real estate market
bottomed out in the second half of 2009 and has since then slowly but gradually
recovered. In 2006—2008, the average price per square metre in purchase transactions
of apartments exceeded 1,000 euros, while the average price in 2012 was 760 euros
per square metre. Since the beginning of the 2013, the residential real estate market
has been seller-dominated with prices following an upward trend. Just like conditions at
the beginning of the boom period (2005-2007), low mortage interests, increasing

183 Bank of Estonia Statistics.

184 Bank of Estonia, The Estonian economy to stay on a balanced track
<http://www.eestipank.ee/en/press/estonian-economy-stay-balanced-track-12062013> (last visited 23
March 2014).

1%% Bank of Estonia (Salumaa, 25 March 2014), The housing loan portfolio grew 1.2% in the year to
February,< http://www.eestipank.ee/en/press/housing-loan-portfolio-grew-12-year-february-25032014 >
(last visited 25 March 2014).
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household income and low level of supply of suitable apartments were all factors behind
the increase in the housing prices.®® In 2013 the average price per square metre of an
apartment being purchased was 840 euros, which is 10% more than in 2012. The price
per square metre increased 14% in Tallinn, 13% in Tartu and 5% in Parnu.

The HAI (housing affordability index) is 100 when households use 30% of their net
income for mortgage costs. When the HAI is at least 100, households can afford their
housing, according to the established norm. The higher the number, the greater the
affordability.*®’

Figure 8 Housing affordability index (HAI) in Baltic capitals (2005-2013).1%®
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The HAI value of 153.7 in Tallinn at year end-2013 means that household net incomes
in this city are 53.7% higher than required to afford an apartment, according to bank’s
norm (mortgage costs account for 30% of net wages of a household that earns 1.5 times
the average net income). **° Net incomes of households in Tallinn need at present to be
at least EUR 874 per month to meet the norm of affordability (defined above). The
number of months needed to save for a down payment, which equals 15% of an
apartment price, is in Tallinn 27.3 months.*"°

Considering the price of new apartments, the average home loan interest rate, and other
factors, in late 2013 a resident of Tallinn earning an average income could purchase a
standard apartment of 42.4 square metres without taking on excessive risks or loan
obligations. *"*

106 Toompark, 21.03.2014, KV.EE: Korterite pakkumishindade ja tehinguhindade vahe kéariseb laiemaks.

<http://www.kinnisvaraweb.ee/blog/kv-ee-korterite-pakkumishindade-ja-tehinquhindade-vahe-kariseb-
laiemaks/?utm_source=feedburner&utm medium=feed&utm campaign=Feed%3A+kvee-
est+%28KV.EE+blog+-+EST%29> (last viited 23 March 2014).

7 http://www.swedbank-research.com/english/baltic_housing affordability index/2014/q1/hai 2013qg4.pdf
%8 Swedbank. Baltic Housing Affordability Index. Macro Research (13 March 2014)
<http://www.swedbank-research.com/english/baltic _housing affordability index/2014/gl/hai 201394.pdf
glast visited 26 March 2014).

% |bid.

170 pid.

! This is 8.1 square metres less than the purchasing power of a resident of Riga but 2.1 square metres
more than that of a resident of Vilnius. SEB analysis: a resident of Tallinn on an average income can only
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Affordability of rental housing. In the boom years 2005-2007 the level of rents were
very low, barely covering costs of maintenance for the landlord. The landlord expected
to profit more form the increase in the market value of property, rather than offering the
property for rent which would have precluded the opportiunity to sell the property as
new. During the period of crisis (2008-2010), when property prices had fallen by 30 % or
more, rent levels stayed low, while the number of apartments offered for rent was very
high. For the landlords, it was a matter of minimizing the losses. In 2010, the vacancy
rate in the rental market of apartments in Tallinn decreased and prices showed a slight
rising trend, which continued till 2013.1"2

Figure 9 Dwelling price, rent level and volume of sales transactions index, by year,
(2010 = 100).'"®
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The relation of rent to household income has significant regional differences in Estonia.
The difference could be as much as 100 % between bigger centres like Tallinn and
Tartu, and small rural villages and towns (see Table 9).*"

Table 9 Rent-to-income ratio in Tallinn and Tartu.*”

2008 2009 2010 2011 2012
Tallinn | 45,5 34,7 35,3 38,3 39,5
Tartu 48,7 38,6 38,0 40,3 39,3

Table 10 and Table 11 illustrate differences and dynamics of household expenditure
depending on type of household and type of tenure.

buy a standard apartment 8.1 square metres smaller than a resident of Riga (17 March 2014),
http://www.seb.ee/eng/news/2014-03-17/seb-analysis-resident-tallinn-average-income-can-only-buy-
standard-apartment-81> (last visited 21 March 2014).
2 Toompark, KV.EE: Korterite Gitrihinnad kerkivad kasikaes ostu-mitgihindadega (15.11.2013, in
Estonian). <http://www.kinnisvaraweb.ee/blog/kv-ee-korterite-uurihinnad-kerkivad-kasikaes-ostu-
muugihindadega/ >, (last visited 6 Dec. 2013).
1% Source: Statistics Estonia database, <http://www.stat.ee/sdb-update?db _update id=13742,> (last
viited 4 Dec. 2013); rent statistics form:< www.kv.ee> (last viited 7 Jan. 2013), transactions volume
?;[‘?:ibs_t(;cs from: <http://www.maaamet.ee/kinnisvara/htraru/Start.aspx> (last viited 21 March 2014).

id.
17> Statistics Estonia, author’s calculations. Average size of household — 2,1, average floor area per
inhabitant — 30,6 m?.
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Table 10 Housing cost overburden rate by tenure status (comp EU 27).17®

Owner, Owner, | Tenant, Reduced rent

with mortgage/loan | no loan | market rent | or free
2007 | 2,7 (9,1) 4,3(7,1) | 24,6 (25,8) | 7,8 (12,1)
2009 | 11,4 (8,9) 1,9 (5,7) | 20,9 (27,9) | 6,3 (11,5)
2011 | 12,7 (9,1) 4,9 (6,5) | 28,1(27,2) | 9,3 (13,5)
2012 | 8,4 (8,3) 6,4 (6,8) | 27,9 (26,2) | 9,4 (11,7)

The situation can be dramatically affected as a result of increases in electrical energy
prices due to the opening of the energy market in 2013. The implications of rising energy

prices are not yet reflected in the consumer survey results*’’.

In 2012, a household spent on average 51 euros per household member per month on
housing, which represented 18% of total expenditure. The largest individual item of
housing expense was electricity, with 13 euros spent per household member per month.
The share of housing expenses in the household budget was 19% in urban areas and
14% in rural areas. Compared to 2011, expenditures on housing increased by about 4
euros per month.1"®

Table 11 Household expenditure per household member per type of household, % of
total expenditure”

One adult | Two adults, at least | Two adults with | Two adults with three | Households

65 years or | one aged 65 years | one dependent | or more dependent | total

over or over child children
2010 27,2 16,3 16,5 17,3 18,8
2011 25,5 16 15,2 14,3 17,4
2012 26,8 16,5 15,8 13,3 17,8

7% Source: SILC. The housing cost overburden rate is the percentage of the population living in

households where the total housing costs (‘'net' of housing allowances) represent more than 40 % of
disposable income (‘'net' of housing allowances), see:

<http://epp.eurostat.ec.europa.eu/statistics _explained/index.php/Glossary:Housing_cost _overburden_rate
> (last visited 7 Jan. 2014).

7 Baltic Household Outlook, October, 2012
<http://www.seb.ee/sites/default/files/web/files/uudised/baltic_household outlook oct 2012.pdf> (last
visited Jan 7, 2014).

178 Statistical Yearbook of Estonia 2013, 113.

79 Source: Statistics Estonia.
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» To what extent is home ownership attractive as an alternative to rental
housing

The way in which ownership reform was carried out in Estonia made home ownership
highly attractive. Since privatisation was basically without any financial cost for then
existing tenants, practically all who had the opportunity to privatize took part in the
process of obtaining ownership and becoming owners. The restitution process also
created advantageous conditions for expansion of home ownership. However, not all
new owners are coping with housing expenses, see Table 10 above.

Interest rates continue to be very low in Estonia, continually supporting home ownership
(in case access to mortgage financing is ensured). Deduction of housing loan interest
payments in annual income tax declaration encourage preference for home-ownership.
When comparing user costs of owner-occupied housing (interest rates+ tax deductions+
rate of depreciation) with the cost of renting, it appears that owning a dwelling is
economically more benefical than renting, and the benefits have become even greater
during the crises.

Until today, renting of private housing is not supported by any financial benefits to the
renter, whereas a number of Estonia’s tax provisions and several fiscal measures
encourage home ownership.*®°® See more in sections 3.7 and 3.6 below.

Table 12 shows the development of the price-to-rent ratio'® (P/R) for the two largest
cities in Estonia.

Table 12 Price-to-rent in regional centers of Estonia, 2000-2013 (2-room dwellings per
sq meter).'#?

2003 | 2004 | 2005 | 2006 | 2007 | 2008 2009'® | 2010 | 2011 | 2012 | 2013

Tallinn 99| 115| 145| 178 | 175 | 18,3 | 16,6/13,6 | 14,8 | 140 | 129 | 131

Tartu 90| 116 | 13,6 | 196 | 149 | 152 | 15,9/12,1 | 13,3 | 12,3 | 12,6 | 125

From 2003 to 2007, the average rent for 2 room flats in Tallinn rose by 34%, while the
selling price rose by 179%. Since 2008, renting has become relatively more expensive
than buying residential property, as residential property prices were depressed more by
the financial crisis than market rents. At the same time, interest in renting increased
because those who would previously have bought are now more likely to rent because
of reduced availability of mortgage financing due to economic instability. From the

180 Real Estate Market Report 2012. Baltic States Capitals. Vilnius, Riga,Tallinn.

http://www.liaa.gov.lv/files/liaa/attachments/ober _haus.pdf.

18 Comparison of total costs of homeownership with the total cost of renting a similar property, The price-
to-rent ratio is calculated by dividing the average list price by the average yearly rental price, as follows:
Price-to-rent ratio = Average list price / (Average Montly Rent * 12). Price-to-rent ratio of 1 to 15 = much
better to buy than rent; price-to-rent ratio of 16 to 20 = typically better the rent than buy; price-to-rent ratio
of 21 or more = much better to rent than buy.

182 Source: Statistics Estonia; Lux et al (2012), 148; from 2009 onwards author’s calculations.

183 Difference due to different sources of information, 2009-2013 author’s calculations based on average
rent <www.kv.ee> (last visited 24 March 2014) and average apartment price (Statistics Estonia,
<http://pub.stat.ee/px-

web.2001/I Databas/Economy/26Real estate/11Transactions in _real estate/11Transactions in_real est
ate.asp > (last visited 24 March 2014) in regional centres.
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economic perspective, home ownership has been more beneficial compared to renting
for the entire period from 2000 to 2013.

= \What were the effects of the crisis since 20077?

In sum, Figure 6, Figure 7, Figure 8, Figure 9, Table 8 and Table 9 show the
dynamics of essential economic indicators, volume of new housing loans, level of
interest rates, dwelling prices, rent levels, rent—to-income ratio dynamics as well as the
Housing Affordability Index from 2000 to 2013. These figures also demonstrate the
magnitude of the effects of the crisis.

The negative effect of the crisis could also be illustrated by the fact that the number of
applications for public assistance with housing expenses that were granted (in the form
of subsistence benefits) rose more than 3 fold: from 26 657 in 2007 to 96 858 in 2011.'%*
The proportion of overdue loans more than 60 days increased form 0,3 % in period
2005-2007 to 7,1% in August 2010.°

According to Statistics Estonia, the Dwelling Price Index increased by 10.7% in 2013
compared to the average of the previous year. Compared to 2012, the prices of
apartments increased by 13.3% (see Figure 9) and the prices of houses by 4.1%. The
annual change in the Dwelling Price Index was 7.3% in 2012 and 8.5% in 2011.8¢

Tallinn had the biggest impact on the average price per square metre of apartment
space in Estonia: the average price per square metre in Tallinn is about 40% higher than
the Estonian average.

The influence of economic crisis from 2008 to 2013 is reflected also in reduced
accessibility to home ownership, relative to private renting (see Table 12).

2.3. Tenancy contracts and investment

o Is the return (or Return on Investment (Rol)) for rental dwellings attractive for
landlords-investors?

» In particular: What were the effects of the crisis since 20077

In comparison to returns of around 20% at the beginning of the 2000s, in July 2013,
experts announced gross rental yields from apartments in Tallinn to be poor to
moderate, ranging from 4.77% to 5.72% (for smaller apartments).*®’ This number is not
considered attractive for investors.*®

The P/E ratio was growing fast until 2006; when it achieved its maximum. See Table 12.
The difference between Tallinn and Tartu was quite small throughout the period 2002-

Bistatistics Estonia, Subsistence benefits, <http://pub.stat.ee/px-

web.2001/I Databas/Social life/15Social protection/02Social assistance/05Subsistence benefits/05Sub
sistence benefits.asp > (lasrt visited 7 Jan 2014).
% As of total loan portfolio, housing loans not differentiated. Bank of Estonia.
<http://statistika.eestipank.ee/?Ing=en#listMenu/1639/treeMenu/FINANTSSEKTOR/147/650 > (last visited
24 March 2014)..
188 statistics Estonia. The annual change of the Dwelling Price Index was the biggest of the last three
ears. <http://www.stat.ee/72343 > (last visited 22 March 2014).

% Global Property Guide. Rental yields moderate in Tallinn,
;Qttg:c/jlwww.qIobalpropertvquide.com/Europe/Estonia/RentaI-Yields> (last visited 15 Dec. 2013).

Ibid.
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2006, the time of the high price rise, until 2007. Taking the stockmarket as an alternative
investment opportunity for a lessor, for example, most probably a P/E ratio higher than
15 (additional earnings from rising real estate values are not included) is not an
attractive level for a real estate owner in the long term. Hence, the potential scenarios
for the future are a significant rise in rental prices, which cannot be regarded as very
realistic considering the overall personal income level of the population, and the
possibility that current tenants may buy a dwelling, which is a more likely scenario
considering the declining trend of housing prices.*?®

The rental yield in Estonia is quite seasonal. It is higher in autumn when students®

returning to school increase the demand and lower in winter when the sales prices of
apartments continue to rise while rents remain steady.

o To what extent are tenancy contracts relevant to professional and
institutional investors?

Tenancy contracts are not relevant to professional and institutional investors because,
as mentioned above, estimated rental yield rates are low and the return on rental
dwellings is not attractive. It is estimated that, considering higher rates of return for
alternative investments and unfair competition due to the large proportion of black
market rentals (for tax evasion purposes), the rental market will remain dominated by
private landlords for many years.***

»= In particular: may a bundle of tenancy contracts be included in Real
Estate Investment Trusts (REITS) or similar instruments?

In Estonia, the institution of trusts are generally unknown and not used, and neither are
there any similar other instruments.

» |s the securitization system related to tenancies in your country? Are
commercial (or other) landlords allowed to securitize their rental
incomes? If yes: Is this usual and frequent?

Securitization of rental income is used mainly in rental of commercial space and it is a
quite usual way to finance construction or other projects. Information about the use of
securitization of rental incomes from rent of residential dwellings was not available.

189 Kallakmaa-Kapsta (2013), 31.

19 Every year about 16 thousand new students are immatriculated to the institutes of higher education.
Statistical database: Social life — Education, < http://pub.stat.ee/px-

web.2001/I Databas/Social life/02Education/08Higher_education/08Higher_education.asp> (last visited 3
Feb. 2014). E.g. there are 499 students (personas enrolled in higher education) per 10,000 inhabitant, i.e.
4,9 % of the population.

1 bid.
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2.4. Other economic factors

o What kind of insurances play a role in respect to the dwelling (e.g. insurance
of the building, the furniture by the landlord; third party liability insurance of
the tenant?)?

The proportion of the property insurance™“ taken by private persons as a percentage of
the total amount of gross premium of non-life insurance, is growing: in 2007 it was
11,6% (27,7 million euros), in 2009 — 13,3% (31,7 million euros), in 2012 - 15.3% (35,3
million euros).*%®

192

Insurance is an aobligatory precondition for loans provided as mortgages. In that case,
insurance should cover at least for the risk of fire and water damage, vandalism and
natural disasters and the bank must be indicated as the beneficiary to the extent of the
bank’s claims secured by the insured property. Combined with residential building or
apartment insurance, contents of the home are also often insured. Banks usually offer
mediation of insurance contracts combined with loan services. Home insurance can also
be purchased on-line.

Third party insurance by the tenant whose activities may result in personal injury,
property damage or financial loss to the lessor, can be also obtained. If the landlord
would like to insure himself against exposure to tenant’s liability in respect of third
parties, there is a possibility to use company activities or lessee’s liability. Private
landlords could also obtain building owner's liability (general civil liability) insurance
coverage. Apartment building insurance covers the apartment association’s property
and provides liability insurance. However, the latter types of insurance are not used very
often.

o What is the role of estate agents? Are their performance and fees regarded
as fair and efficient?

In the private rental market, the role of the estate agent is not very significant. People
can advertise their properties for rent directly in real estate portals. To conclude tenancy
agreements, people often do not use services of real estate agents services since
rental contracts do not have to be registered by notary, fees of the agents are quite high
(normally equal to one month’s rent), and the quality of their services is not guaranteed.
For the services of real estate agents, see section 6.2 below.

The usual agent’s fee is in the amount of one month base rent. Pursuant to Article 658
para 1 of the Law of Obligations Act (LOA)***, the party who has contracted with the real
estate broker, usually the landlord, should pay the fee. However, in practice, the
respective fee is usually charged to the tenant. The Consumer Protection Board took the
position that unless the broker has provided notice to the tenant of the agreement with
the landlord which seeks to impose the obligation to pay the brokerage fee to the tenant,

192

Vehicles liability insurance excluded.
193

Statistics Estonia, Insurance <http://pub.stat.ee/px-
web.2001/I Databas/Economy/08Finance/08Insurance/08Insurance.asp > (last visisted 7 Jan 2014).
1ot Voladigusseadus. - RT 1 2001, 81, 487 (in Estonian).
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and the amount it clearely stated in the advertisement, the tenant can relay on the Art.
658 para 1 of the LOA referred to above and decline pay any such fee.*®

2.5. Effects of the current crisis

» Has mortgage credit been restricted? What are the effects for renting?

The financial crisis influenced the issuance of home loans to a remarkable extent. Banks
have been more reluctant to grant new housing loans in view of worsening perceptions
of risk and tighter credit standards, while demand for housing loans declined, resulting in
higher debt financing costs, greater uncertainties about future incomes, job insecurity
and thus increased risk regarding the future affordability of mortgages.

In 2010, the value of of outstanding housing loans in Estonia was 41% of GDP. Since
2010, the household debt-to-GDP ratio has decreased considerably, due to both the
decrelglt_)se in the loan portfolio and GDP (income) growth, and stands currently at 30 per
cent.

After recovery from the economic crisis, mortgage borrowing has again been on the
increase over the past few years (Figure 6 above). The volumes of new housing loans
are at the same level as they were at the end of 2003 and show a slightly increasing
trend. However, the volumes of new loans are far from being comparable to the volumes
of the boom period.*®’

In 2013, lower unemployment™®® and higher incomes have increased the borrowing of

households. A great deal of current loan demand is most likely the result of households
now implementing plans for improved living conditions that were postponed during the
recession.'® The recovering economic environment has especially encouraged young
women living alone, and families in which the woman is the sole or main breadwinner, to
improve their living conditions.?®® Supervising institutions like the Central Bank of
Estonia are concerned that, it is important that there be no expectation that the rapid
growth in real estate prices will continue in the future and that the current conservative
approach to housing loans is maintained.?**

195 Elamispindade uurikuulutuses peab olema informatsioon maakleritasu suuruse ja selle maksmise

kohustuse kohta (12 May 2009), <http://www.tarbijakaitseamet.ee/et/node/3023> (last visited 8 Jan.
2014).

1% source: Bank of Estonia, Statistical indicators.
<http://statistika.eestipank.ee/?Ing=en#treeMenu/AVALEHT> (last visited 6 Dec 2013); Author’'s
calculations.

97 Baltic Household Outlook, October 2013
<http://www.seb.ee/sites/default/files/web/files/uudised/BHO2013 okt.pdf> (last visited 15 Dec. 2013).
1% General unemployment rate was 16,9 % in 2010, 12,5 in 2011, 10.2 in 2012, 8,0 % in 2013 (3"
%léarter). Statistics Estonia, < http://www.stat.ee/main-indicators> (last visited 22 Dec.2013).

SEB: more stable economic environment encourages individuals, especially women, to take a home
loan. < http://www.seb.ee/eng/news/2013-11-25/seb-more-stable-economic-environment-encourages-
individuals-especially-women-take?field news category tid[0]=288&field news category tid[1]=274>
glast visited 6 Dec. 2013).

% Ibid.

201

Bank of Estonia. The housing loan market continues to recover (25 Nov. 2013).
<http://www.eestipank.ee/en/press/housing-loan-market-continues-recover-25112013> (last visited 6 Dec
2013); Bukeviciute & Kosicki. Real estate price dynamics, housing finance and related macro-prudential
tools in the Baltics.

<http://ec.europa.eu/economy finance/publications/country focus/2012/2012/cf vol9 issue2 2012.pdf>
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» Indicate the current figures on repossession (seizures of houses in
case of mortgage credit default of the buyer)? Have repossessions
affected the rental market?

Since 2007, the number of forced seizures of dwellings due to mortgage loan default by
the buyer has been on the rise year by year: in 2007 - 222, in 2009 — 631 and in 2012
the number of repossessed dwellings was already 1300.?° The number of vacant
dwellings is, however, not growing because there has been a decline in the construction
industry, and continued demand for dwellings in growth centres. The repossessed
dwellings are usually initially bought for owner occupancy, not for renting.

» Has new housing or housing related legislation been introduced in
response to the crisis?

After intensive discussions with different lobby groups the Debt Restructuring and Debt
Protection Act (DRDPA)?*® was adopted in November 2010 and entered into force 5
April 2011. The major idea behind the new legislation was to prevent massive
repossessions of mortgaged houses by facilitating the restructuring of the debts of a
natural person having solvency problems (debtor).?® The law tries thereby to take
account of the legitimate interests of the debtor as well as of the creditor.?® In debt
restructuring proceedings, the financial obligations of a debtor are made more
manageable by extension of the term of performance of an obligation, by performing the
obligation in instalments or by reducing the size of the obligation (Art 2 of DRDPA). The
respective procedure should be initiated by the debtor by application to the county court.

However, the act which was primarily aimed at protecting overly indebted (and possibly
unemployed) home owners, did not proved to be very useful in practice. Since the
enforcement of the law, 102 applications has been filed (as at 30 Nov. 2013), of which
only 7 were resolved positively (at least partially).2%

2.6. Urban aspects of the housing situation

o What is the distribution of housing types in the city scale (e.g.: are rented
houses mainly in the city centres and owner occupied in the suburbs?)
vs. the region scale (e.g.: more rented houses in the big cities, less in the
villages?)

Developments of urban wide residential areas of different eras have been influenced by
the prevailing political ideologies and also by building traditions.?*’

Cities with the pre-WWII history in Estonia consist of inner cities, large-scale housing
estates, and lower scale suburbs. Inner cities consist largely of 1-2-storey wooden

(last visited 6 Dec. 2013); Bank of Estonia, Estonian Economy and Monetary Policy 1/2013
<http://www.eestipank.ee/en/publication/estonian-economy-and-monetary-policy/2013/estonian-economy-
and-monetary-policy-12013> (last visited 6 Dec 2013).

#92 Bank of Estonia. Statistical data is only partly correct because the purchase of mortgaged property will

be registered not as transaction in expropriation proceedings but as regular purchase by notary.

203 yglgade Umberkujundamise ja vélakaitse seadus. - RT I, 06.12.2010, 1 (in Estonian).

204 cof, generally: Saarma (2013).

2% Art. 1 of DRDPA.

206 Ministry of Justice.

207 ¢f. generally Kahrik, Novak et al (2013); Tammaru, Leetmaa et al (2009); Leetmaa, Brade et al (2012);
Leetmaa & Tammaru (2007); Also: Tammaru, Kulu, et al. (2004).
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buildings with a few apartments built during 1900-1935 by private landlords and stone
houses built before 1930. During the soviet period, many large-scale apartment
complexes were constructed on vacant plots of inner cities, or to replace some of the
preexisting amortised housing stock.?*®

During the period 1946 - 1990 ideology prevailed and the scarcity of housing led to the
construction in remote homogeneous city areas with mainly high rise apartment
buildings. Lower-scale suburbs consist of (semi)detached dwellings built in different eras
(some from the pre-WWII period, extensively from 1960s to 1990s, and also during the
2000s). There are more rented dwellings in inner cities, as well as in large-scale housing
estates, compared to lower-scale suburbs, which mainly consist of private owner-
occupied houses.?®

On the regional scale, there is concentration of rental dwellings, according to a
settlement hierarchy — larger concentration in bigger cities, and lesser concentration in
smaller towns and rural areas.

o Are the different types of housing regarded as contributing to specific, mostly
critical, “socio-urban” phenomena, in particular ghettoization and
gentrification

Ghettoisation means spatial isolation of one social or ethnic group (usually cultural
aspects overlapping with social). Even though the segregation of the Russian speaking
population in Estonia on an intra-urban level is noticable (there are mainly historical
reasons for that, related to Soviet immigration policy and location of industrial areas) it
does not translate into the phenomenon of ghettoization.?® Compared to the socialist
era it could be said that social differences have indeed increased at the intraurban level,
and pockets of concentration of groups based on social status have emerged, these
urban dynamics still do not constitute ghettoisation®*

Socialist housing distribution was ideologically based on egalitarian principles, which
was not fully implemented in actual practice, but Estonian cities were socio-spatially
quite mixed. Significant area-based accumulated social disadvantages did not exist, and
have not yet developed by 2013 either. Only ethnic segregation has been relatively high
in some areas, due to selective dwelling allocation policy of the socialist state during the
communist period.

Although public rental (incl. social) housing tends to be concentrated in clusters in the
capital city, this directly does not lead to ghettoisation. The clients of public housing
come from quite different backgrounds, not from a particular ethnic or social group. It
does lead to accumulation of some urban social problems, but not ghettoization.**

Regional differencies in social and ethnic distribution. Of ethnic minorities 70 % live
in the core cities of Tallinn and regional towns, and another 6 % in their suburban rings.
The respective figures are 38 % and 10 % for Estonians®®. Ethnic Estonians make up
66.7 % of the national population, their proportion in rural local authorities is 91.6 %,

2% pjid.

299 |pid.

210 ¢f. Kahrik and Tammaru (2010); Hess, Tammaru, et al (2012).
2 Ruoppila and Kéhrik (2003).

212 ahrik and Kore (2013).

13 Tammaru, van Ham et al (2011), 6.
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while Russian speakers account for 33.3 % of the total population, but their proportion in
cities and towns is 44.3 %',

Socialist housing policy led to concentration of immigrants (Russian-speaking migrants)
in large-scale housing projects, while the concentration of the indigenous population was
found mostly in inner cities and lower-scale suburbs. In the cities, new housing with
modern facilities was preferentially allocated to Russian and other Slavic immigrants.?*®
Thus, Soviet era immigrants were concentrated mostly in cities and industrial satellite
towns, but much less in rural villages and small non-industrial towns. Satellite towns
were spatially compact with manufacturing plants being the main employers, while rural
areas just around the core cities remained agricultural in character until the very end of
the Soviet period. Moving to the lower-scale suburbs was also not as attractive to the
Russian minority population because of concentration of ethnic infrastructure in urban
centres and satellite towns. Contemporary migration processes across metropolitan
space reinforce the already existing ethnic divisions — reasons for this include the
existing cultural infrastructure, as well as the greater expenditure of economic resources
of Estonians to improve their housing conditions and residential location compared to
other ethnic groups.

Gentrification processes are a new phenomenon that started mainly during the 2000s.
It is more evident in first and second tier cities, and embraces mostly the historical pre-
WW?2 housing stock of inner cities, as well as new after-1995 constructed infills, being
less evident in the Soviet era large-scale infills. Gentrification processes are most
evident in more attractive historical housing (which also used to belong to the upper
class before WW2) with well sustained physical structures, where prior residents are
being voluntarily or involuntarily displaced after restitution of the property to its former
owners. Young middle- and upper-class childless households, but also students play an
important part of the gentrification process. Examples of gentrification processes can be
found in Tallinn as well as in Tartu*®.

Analyses have revealed a highly spatially segregated pattern of social housing dwellings
on the intraurban level in Tallinn, with the highest concentration of social housing in
certain inner-urban neighbourhoods made up of poor quality pre-1946 housing®'’. The
distribution of social housing follows the more general patterns of disadvantaged areas
in Tgilgnn in 2000, although in some older areas now gentrification taking place as
well.

o Do phenomena of squatting exist? What are their — legal and real world —
consequences?

Squatting does not appear to be a significant social or legal problem in Estonia. Legal
consequences depend upon the owners of the building or dwelling taking actions to
assert their ownership rights, and the activities of the squatters.

214 cf. van Kekem, Vermeulen et al, (2005).

215 ¢f, Tammaru, van Ham et al (2011), 5.

1% Hiob, Nutt et al, Risen From the Dead: from Slumming to Gentrification, < http:/rtsa.ro/en/files/TRAS-
36E-2012-7HIOB,%20NUTT,%20NURME ,%20DE%20LUCA.pdf> (last visited 7 Jan. 2013).

" Kahrik & Kére (2013).

218 |bid.
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2.7. Social aspects of the housing situation

o What is (are) the dominant public opinion(s) towards certain forms of rental
types or tenure forms? (e.g. is renting considered as socially inferior or
economically unsound in the sense of a “rental trap”?) In particular: Is only
home ownership regarded as a safe protection after retirement?

It is common in Estonia to own your living space, not to rent it.>° Majority of the
population (i.e. 74 %), is of the opinion that every person should be a home-owner. ?%°
This opinion dominates in every social and age group, more intensively with the elderly
and non-employed persons. Only in the age group of 16-29 is the attitude towards rental
more favourable. Another survey?* revealed that Estonian residents prefer the status of
owner to the greater flexibility that renting offers.

The latest surey®* confirms the assumption, that residents of Estonia prefer real estate
as an investment compared to financial instruments (shares, pension funds, debentures
etc.). Indeed, 90% of investors considered buying their own home as an investment.
Since 1997, real estate prices have increased by 115%, returning a profit of 5% yearly.
Turmoils and reforms, incl. monetary reforms over past 70 years have taught the lesson,
that investments in real estate were best at maintaining their value the best.?*

Summary of selected data of the most recent survey?** on student's preference

regarding tenure types, are presented in Table 13. It appears that 46 % of students who
currently rent from private landlords, would buy a home as the next step in meeting their
housing needs.

Even though more than half of the respondents (54%) consider buying a home as an
important investment necessary to insure economic certainty in the future (60%), despite
the accompanying risks (56%), many continue to view rental tenure as an alternative
that is not entirely excluded.

219 Kallakmaa-Kapsta (2013), p

220 Survey conducted by Eesti Konjunktuuriinstituut (December 2013). as per survey conducted by Eesti
Konjunktuuriinstituut (December 2013).

2L swedbank news (04.02.2014): Uuring: Eestimaalaste arvates on kindlaim investeering kinnisvara,
https://www.swedbank.ee/private/home/more/newsandblog/news > (last visited 21 March 2014).

*?2 swedbank news (25.03.2014): Eestlased usaldavad investeeringuna kinnisvara, parem tootlus on
olnud Eesti aktsiatel <https://www.swedbank.ee/private/home/more/newsandblog/news> (last visited 26
March 2014).

23 |pid., Kristjan Tamla.

224 Ministry of Economic Affairs and Communications. Affordability and demand for rental housing.Analysis
of the opinions of the students. (Uiirieluaseme kéttesaadavus ja vajadus.Ulidpilaste hinnangute analiiiis)
2013, <http://www.mkm.ee/public/Uliopilaste eluasemeuuring2013 Raport..pdf > (last visited 21 March
2014).
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Table 13 Preference for housing after graduating university, per current tenure®>

Current/Planned tenure Stay | Rent | Buy | Don’t know | Other | Total
Parents’ house 19% | 27% | 34% 14% 6% | 100%
Personal /co-habitee’s property | 70% | 3% | 16% 5% 6% | 100%
At relative’s or other 10% | 17% | 39% 25% 8% | 100%
Rent from private landlord 7% | 16% | 46% 26% 5% | 100%
Student dormitory 2% | 42% | 33% 19% 4% | 100%

Students would consider rental tenure over buying home if:

- monthly rental payments would be lower than mothly loan repayments for the same
apartment (84%),

- rental apartments were of better quality (82%),

- there would be an effective legal framework to protect the interests of the tenants
(77%),

- renting a dwelling would be the customary/normative choice in Estonia (50%).2%°

Reasons, which could influence the choice in favour of rental tenure were ranked as
follows:

- lack of sufficient means for purchase of dwelling (93%),

- future plans still unclear, which do not permit the assumption of the responsibilities of
the owner (90%),

- unfavorable market situation, high prices (83%),

- plans to move abroad (56%)

- lack of suitable dwellings (47%).%*’

In sum, while 1/3 of the respondents were convinced that being free from the
responsibilities of ownership, rental tenure enables more flexible housing arrangements,
even as a temporary solution in the selection of one’s housing. Some 23% of the
respondents consider rental payments a total waste of money, and another half (55%)
agree with this statemant with certain reservation.?”® Private rental is generally
conceived as an unstable tenure, since private landlords often do not offer long-term
tenancy contracts which is necessary in order for a renter to feel that dwelling is really a
home.

o What is the typical attitude of tenants towards different forms of tenure (e.g.
owners of privatised apartments in former Eastern Europe not feeling and
behaving as full owners)

There are several reasons why attitudes towards tenants are not always positive. First
and foremost is the understanding that the law protects tenants more than rights of the
owners, which encourages misconduct by the tenants. Owners are afraid of the
possibility that tenants will abuse their rights as for example the right to register their

%> gource: Ministry of Economic Affairs and Communications. Affordability and demand for rental

housing.Analysis of the opinions of the students. (Uiirieluaseme kattesaadavus ja vajadus.Ulidpilaste
hinnangute analiitis) 2013, 28 <http://www.mkm.ee/public/Uliopilaste _eluasemeuuring2013 Raport..pdf >
glz%st visited 21 March 2014).

Ibid., 32.
227 pid.
2% pid., 31.
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leased residence in the Population Register,??° cause damage to the property or oppose
eviction for unlawful reasons causing excessive damage and expense to the landlord.

229 | a person is not an owner of the premises listed in the notice of residence, he or she shall add to the

notice of residence a copy of a document certifying the right to use the premises (e.g. a lease) and
permission from the owner of the room (signature on the notice of residence). Owner’s concern is that
tenants may cause additional formal problems. On the other hand, registration is important for tenants
because providing information about residential data is obligatory and lack of registered residence may
cause deprivation of important social rights and benefits.
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3. HOUSING POLICIES AND RELATED POLICIES
3.1. Introduction

o How is housing policy related to the structure and concept of the (national)
welfare state, to other welfare policies and the tax system?

Although the bases of the current Estonian housing policy have not been very expressly
agreed, the few formulated principles (e.g. Estonian Housing Development Plan, 2003,
2008%%) acknowledge neo-liberalism as the dominating basic principle in developing the
policy.?** Current housing policy targets its measures to support home ownership and
limited interference rental market only to targeting social housing for low-income
segments of the population within the component of social policy. Basically there is no
housing policy existing on state level. The principles and the measures of Estonian
housing policy do not reflect social values in a more general way®®; in wider terms,

Estonian housing policy is not typical of a welfare state.

o What is the role of the constitutional framework of housing? (in particular:
does a fundamental right to housing exist?)

The Constitution of the Republic of Estonia®*® does not directly stipulate a universal right
to housing. A constitutional right to government assistance, provided for in Art. 2823 of
the Constitution only covers the existential minimum, which means that citizens have a
subjective right to compel the state to provide them with shelter and food in the case of
need to keep them alive. Constitution (Art. 28 para 2) provides that the national
government facilitates voluntary provision of welfare services and provision of welfare
services by local authorities. In order to fulfill this obligation, the central government
finances social housing measures organised by municipalities. The categories and
extent of available state assistance, and the conditions and procedure for its allocation
are provided by the Social Welfare Act (SWA).>® See 5 for details.

2% Eesti eluasemevaldkonna arengukava 2008-2013. <http://www.been-

online.net/fileadmin/medias/downloads/beenetwork/texts/estonia/Eluasemevaldkonna arengukava eng 1
9.09.2008.pdf,> (last visited 2. Dec. 2013).

' Cf. Kahrik, Kére et al (2003), 13.
232 cf Kahrik, Kére et al (2003), 13.
233 Eesti Vabariigi pohiseadus. — RT 1992, 26, 349; RT |, 27.4.2011, 1.
23 Art. 28 of the Constitution: Everyone is entitled to protection of his or her health.
Every citizen of Estonia is entitled to government assistance in the case of old age, incapacity for work,
loss of provider, or need. The categories and extent of the assistance, and the conditions and procedure
for its allocation are provided by law. Unless otherwise provided by law, citizens of foreign states and
stateless persons in Estonia enjoy this right equally with citizens of Estonia.
The national government facilitates voluntary provision of welfare services and provision of welfare
services by local authorities.
Families with a large number of children as well as people with disabilities enjoy special care of the
national government and of local authorities.
?% Sotsiaalhoolekandeseadus. - RT 11995, 21, 323.
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3.2. Governmental actors

= Which levels of government are involved in housing policy (national,
regional, local); what are they called; how many are there of each?

= Which level(s) of government is/are responsible for designing which
housing policy (instruments)?

= Which level(s) of government is/are responsible for which housing laws
and policies?

There are two principal levels of governmental bodies involved in housing policy:
national, i.e. state government with policy implementation bodies such as “KredEx” and
Enterprise Estonia, and local, i.e. primarily through the efforts of local governments (in
case of Tallinn, also urban district governments).

National level of governmental housing policy includes undertakings by the state. The
state's task is to create suitable conditions for an active housing market (legal,
institutional, manage mental and supporting operations), which allow the housing
problems of residents to be solved by residents themselves and through associations
founded for housing purposes. Housing policy documents®3® are compiled by Ministry of
Economic Affairs and Communications. The state provides legal guarantees for access
to housing services, ensuring the quality, energy efficiency and security of the dwellings,
guarantees cooperation between different actors in the field of housing, and supports
umbrella organisations in accordance with established practice. In order to introduce
general principles of housing policy, laws are adopted by the Parliament (Riigikogu),
with application procedures and details subject to Government regulations and orders.

Most importantly, Art. 14 of the SWA delegates the constitutional task of assisting those
in need to the local governments, stating that local government bodies are required to
provide dwellings for persons or families who are unable or incapable of securing
housing for themselves or their families and to create, if necessary, the opportunity to
lease social housing. However, the level of living standard provided is dependant on the
resources of the given of local government resources (to some extent allocated from the
state budget for that purposes) and local priorities.?*’

Local government is responsible for registring persons in need of a dwelling, improving
the living conditions of persons in need, and adopting procedures for use and disposal
of municipal property (incl. social dwellings). Local governments must also ensure
planning and construction activities as well as their legality and proper reporting. The
council and the government of the municipality have the right to issue regulations as
legislation of general application. The council has the right to adopt decisions and the
government to issue orders as legislation of specific application. In Estonia, only the
capital city Tallinn have approved their local housing strategies as a separate
document®®,

#% The Estonian National Housing Development Plan for 2008-2013 (in Estonian).

<https://valitsus.ee/UserFiles/valitsus/et/valitsus/arengukavad/majandus-ja-
kommunikatsiooniministeerium/_eluasemevaldkonna_arengukava 2008 2013.pdf. > (last visited 7 Jan
2014).

237 cf. Kahrik, Kére et al (2003).

238 E.g. The 2nd Residential Construction Program for Tallinn. (Tallinna teine elamuehitusprogramm). City
Council of TallinnLinnavalitsus,
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3.3. Housing policies

= What are the main functions and objectives of housing policies pursued
at different levels of governance?

e In particular: Does the national policy favour certain types of
tenure (e.g. rented housing or home ownership (owner-
occupation)?

On the national level the main strategic document establishing the policy in the field of
housing is 'The Estonian National Housing Development Plan for 2008-2013'%%,
Measures provided for in the housing policy involve mainly obligations of the Ministry of
Economic Affairs and Communications, Ministry of Justice, Ministry of Social Affairs,
Ministry of Finance, National Heritage Board, Enterprise Estonia and Ministry of the
Environment. An important role in financing housing has been given to state owned
financing institution KredEXx.

The Development Plan 2008-2013 the following principle problems in the housing sector
were acknowledged®*°:

(1) Housing is not accessible to every resident in Estonia:

a. There are about 3 000 — 3 500 homeless persons in Estonia (2 000 in
Tallinn) which represents 0,2 % of the total popualtion;

b. every year ca 300 children without parental care become adults and need
housing;

c. ex-convicts also require housing (around 2000);

d. some 65 900 retired households, as well as university students with
economic difficulties would be the potentially eligible tenants of municipally
owned housing.

e. The demand exceeds the supply in Tallinn and in all major cities. Across
Estonia, local governments would need an additional 6 000 municipal and
social dwellings.

(2) Only limited number of apartments are adapted for persons with special needs.

Three main objectives set in Development Plan 2008-2013 were to:

(1) ensure access to suitable and affordable housing;

(2) achieve high quality and sustainable housing in attractive residential areas and

(3) ensure diversity, along with balanced and sustainable development of residential
areas.

For overview of the measures implemented, see Table 18 below. Actual measures
implemented favour owner-occupation. In addition, land tax exemptions for residential

<https://oigusaktid.tallinn.ee/?id=3001&aktid=111507&fd=1&leht=1&qg sort=elex akt.akt vkp>, last
visited 8.12.2013; Cf. K&re, supra note 28

2%95upra note 92.

240 Based on several studies, e.g. Development and State of Estonian Real Estate Market in Housing,
Bank of Estonia (2006); Kahrik, Tiit, et al Access to housing for vulnerable groups in Estonia, (PRAXIS
2003); Local Government Surveys 2006, Ministry of Economic Affairs and Communications; Household
Budget 2006, Statistics Estonia, www.stat.ee; Municipal Housing Needs 2005, Ministry of Social
Affairs; Kére, Housing Conditions and Socio-economic Situation of Tenants of Restituted Houses in
Tallinn and Housing Strategies, Tartu 2005.
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areas was introduced in 2013 (see 3.7 below). Estonian housing policy is closely linked
to the social welfare policies. Social housing in the framework of national housing policy
is currently targeted residual model of social housing.?**

The policy document also prescribed supporting construction of new municipal rental
dwellings, but the measure was not implemented since 2008 due to the lack of
resources and political will.**?

The national housing policy document for 2014-2020 will be intergrated into The
National Development Plan of the Energy Sector?®*. While it is generally acknowledged
that there is need to support labor force mobility by providing more rental dwellings, and
make the rental market more transparent, there is no political will*** to interefer with the
rental market more than it is necessary from the point of view of social security policy.
Thus, the future national housing policy will be targeted mostly to energy efficiency

measures.?*

The functions of a local government - urban and rural municipalities - include inter alia
the organisation of social assistance and services, welfare services for the elderly, youth
work, housing and utilities, supply of water and sewerage, provision of public services
and amenities, waste management, spatial planning, public transportation within the
rural municipality or city, and the maintenance of rural municipality roads and city
streets, shelters, care homes (Art. 6 of Local Government Organisation Act®*°).
Measures implemented include allocation of subsidized social supply-side housing (see
Table 15) and demand-side distribution of subsistence benefits (including compensation
for housing and utilities cost) (tenure neutral).

e Are there measures against vacancies (e.g. fines or forced
assignments of vacant houses)?

There are no direct measures addressed at vacancies. Immovables subject to
architectural protection may be expropriated. Art. 28 of the Heritage Conservation Act**’
provide that if the owner or possessor does not guarantee preservation of a heritage
immovable or does not adhere to restrictions on its use, the Government may

241 social housing is only directed to those individuas and households whose demand for housing with

decent quality at an affordable price is not satisfied by the market, and it is targeted only at the most
vulnerable groups. Social Housing in the EU (January 2013), 12

242 During the period of 2003-2006, a total of 102.8 million EEK from the state budget and the ownership
reform reserve fund was earmarked for expanding municipally owned housing stock. By the end of 2006
the local governments had used these funds for building 998 municipally owned dwellings for tenants in
houses returned to their legitimate owners and 33 new municipal dwellings for the target group of new
labour arriving in the region. See Development Plan 2008-2013, supra note 92, p 13.

243 MKM koostab uue energiamajanduse arengukava aastani 2030 (08.08.2013),
<http://www.mkm.ee/mkm-koostab-uue-energiamajanduse-arengukava-aastani-2030/ > (last visited 7
Jan. 2014).

%4 However, when the coalition change most likely the housing policy would also change — this Is quite
related. Strategies do not have a strong role. Right now housing policy is not prioritised at national level at
all.

245 “Energiamajanduse arengukava aastani 2030” (ENMAK) koostamise ettepanek,
<https://valitsus.ee/UserFiles/valitsus/et/valitsus/arengukavad/arengukavade-koostamise-
ettepanekud/ENMAK_koostamise ettepanek.pdf > (last visited 7 Jan 2014).

**® Kohaliku omavalituse korralduse seadus. - RT 11993, 37, 558.

4" Muinsuskaitseseadus. - RT | 2002, 27, 153 (in Estonian).
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expropriate the land on which the immovable is situated for a fair and immediate
compensation.

A local government and the state have the right and obligation to take possession of an
ownerless construction pursuant to procedure established by the Government of the
Republic (Art. 13 para 2 of Law of Property Act Implementation Act).?*

. Are there special housing policies targeted at certain
groups of the population (e.g. migrants, Sinti and Roma etc)?

There are no special housing policies targeted at certain groups of population such as
migrants, Sinti or Roma.

3.4. Urban policies

o Are there any measures/ incentives to prevent ghettoisation,
in particular

e mixed tenure type estates®*°

e “pepper potting’®>°

e “tenure blind’®>*

Other “anti-ghettoisation” measures could be: lower taxes, building permit
easier to obtain or, in especially attractive localisation - as a condition to
obtain building permit, condition of city contribution in technical
infrastructure.

No such urban policies exist in Estonia. Social housing policy is strictly targeted to
specific social groups, and municipal flats are rather being concentrated in separate
municipally owned buildings (not mixed with private flats). However, the city of Tallinn
has purposfully refurbished public rental housing in certain inner city areas in order to
prevent ghettoization and to upgrade certain inner city areas.?®* The policy aims at
improving living conditions in areas already dominated by low-income groups. Social mix
will probably be the result, since, inner-city areas also tend to attract wealthier groups,
but it is not aim of the policy.

e Public authorities “seizing” apartments to be rented to certain
social groups.

No.
e Are there policies to counteract gentrification?
No.

%8 psjadigusseaduse rakendamise seadus. - RT 1 1993, 72, 1021 (in Estonian).

249 Mixed tenure means that flats of different tenure types: rented, owner-occupied, social, etc. are mixed
in one estate, it is the simplest way of avoiding homogenised communities, and to strengthen
diversification of housing supply.
20 This mechanism is locating social housing flats among open market ones, so as not to gather lowest
income families in one place..
?*1 This is a mechanism for providing social housing in a way that the financial status of the inhabitants is
not readily identifiable form outside. It is used to avoid/minimize stigmatization and social exclusion which
could be caused by living in a (openly identifiable) socio-economic class.
%2 Cf. Kahrik & Kore (2013).
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= Are there any means of control and regulation of the quality of private
rented housing or is quality determined and governed only by free
market mechanisms? (does a flat have to fulfil any standards so that it
may be rented? E.g.: minimum floor area, equipment, access to
technical and/or social infrastructure and/or public transport,
parameters such as energy efficiency, power/water consumption,
access to communal services such as garbage collection. If so: how
are these factors verified and controlled?)

Apart form the requirements set by Building Act for new and reconstructed dwellings,
there are no special regulations regarding the quality of private rented housing as to
minimum floor area, equipment, access to technical and/or social infrastructure and/or
public transport. Minimum floor area is regulated®> only for social housing - socially
justified housing size is 18 m2 living area for each family member, and an additional 15
m2 for family.

There is a requirement for an energy efficiency certificate and mimimum energy
efficiency standard for new and substantially reconstructed houses. In order to facilitate
the process of aquiring energy performance certificates by apartment associations, new
articles were introduced into AAA. First, that management costs mean also cost of
ordering a energy audit and energy performance certificate, calculated on the basis of
square meters of total area of the dwellings, unless the articles of association of the
apartment association prescribe otherwise (Art 15' of the AAA). the The energy
performance certificate of a building shall be ordered by the apartment association
board on its own initiative or at the request of at least one member of the apartment
association within one month of the submission of the request (Art 157 of the AAA).

Organizing collection and transport of municipal waste is a responsibility of local
governments by way of “Organised waste transport’ (Art 66 of the Waste Act®®?).
“Municipal waste” means waste from households (Art. 7 of the Waste Act). A waste
holder is considered to have subscribed to the organized waste transport services
provided in the waste transport area of the place of residence or business of the waste
holder. “Waste holder” means also an apartment association or, in the absence thereof,
the owner of the immovable where a summer house, dwelling or business premises are
situated (Art. 69 of the Waste Act). The Environmental Inspectorate is an administrative
unit under the Ministry of Environment which exercises supervision in all areas of
environmental protection, inter alia supervision over compliance with the requirements of
the Waste Act.Thus, there is no room for a tenant or landowner to modify or escape the
responsibility for waste management.

%3 Government Regulation of 7 Feb. 1999 Adoping Standards for Dwellings (Eluruumidele esitatavate

nduete kinnitamine). - RT 1 1999, 9, 38.
4 Jaatmeseadus. - RT1 1 2004, 9, 52 (in Estonian).
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= Does a regional housing policy exist? (in particular: are there any tools
to regulate housing at regional level, e.g.: in order to prevent
suburbanisation and periurbanisation? Is it possible to distribute local
taxes so that villages can afford the limitation of housing areas?)

Regional differences in welfare levels and business conditions are causing continuing
concentration of the population into larger growth centres and their immediate
hinterlands.

Urban sprawl is one of the acute problems in the hinterland of Tallinn but also in those of
Tartu and Parnu. Although the spread of building activity into the hinterlands of cities is
largely inevitable, it has taken place very rapidly and haphazardly in Estonia. This
inevitably brings along unplanned land use, overload of the infrastructure necessary for
providing local public services, overuse of suburban public recreation areas and rapid
growth of transport problems®®. The problem is not sufficently addressed in regional
policy documents.?*®

3.5. Energy policies

e To what extent do European, national and or local energy policies
affect housing?

The objectives and courses of actions are established in the following national strategic
documents: National Long-term Development Plan for Fuel and Energy Sector 2005—
2015, Action Plan for Promoting the Use of Biomass and Bioenergy®’ (completed in
2006), Estonian Housing Development Plan 2007-2013, the project BUILDEST?®,
Long-Term Development Plan for the Fuel and Energy Sector until 2015%°, Energy
Efficiency Action Plan 2007-2013%%°.

Measures promoting residential energy efficiency on the national level are targeted at
the renovation of apartment buildings and at raising awareness of energy conservation.
The most influential measures are loans (supported by European Regional Development
Fund) and renovation grants?®.

2% Operational Programme for the Development of the Living Environment Republic of Estonia 2007-

2013.
<http://www.struktuurifondid.ee/public/inglisekeelsed dokumendid/Modified Living Environment OP 070
311.pdf> (last visited 15 Dec. 2013), 50.

% Cf. Regional Development Strategy of Estonia 2005-2015, <https://www.siseministeerium.ee/5368/ >
glast visited 7 Jan. 2013).

> Development Plan for Enhancing the Use of Biomass and Bio energy for 2007—2013,
<http://www.agri.ee/index.php?id=11014 > (last visisted 7 Jan. 2014).

2%8 part of project Build Up Skills by the Executive Agency for Competitiveness and Innovation (EACI), the
wider purpose of which is to ensure more energy-efficient operation of the building sector by improved
knowledge to save 20% of energy by year 2020. See < http://www.kredex.ee/energy-efficiency/buildest/.>
glast visited 7 Jan, 2014).

* Long-Term Development Plan for the Fuel and Energy Sector until 2015. Available at www.legaltext.ee
260 Energy Efficiency Action Plan 2007-2013. Ministry of Economic Affairs and Communications, 2007.
<http://www.mkm.ee/221420/,> (last visited 22.Dec 2013).

261 Policy Paper on Renewable Energy and Energy Efficieny of Residential Housing,
<http://ec.europa.eu/regional policy/sources/docgener/evaluation/pdf/eval2007/expert_innovation/2011 s
ynt rep ee.pdf > (last visited 7 Jan. 2014).

56


http://www.struktuurifondid.ee/public/inglisekeelsed_dokumendid/Modified_Living_Environment_OP_070311.pdf
http://www.struktuurifondid.ee/public/inglisekeelsed_dokumendid/Modified_Living_Environment_OP_070311.pdf
https://www.siseministeerium.ee/5368/
http://www.agri.ee/index.php?id=11014
http://www.kredex.ee/energy-efficiency/buildest/
http://www.mkm.ee/221420/
http://ec.europa.eu/regional_policy/sources/docgener/evaluation/pdf/eval2007/expert_innovation/2011_synt_rep_ee.pdf
http://ec.europa.eu/regional_policy/sources/docgener/evaluation/pdf/eval2007/expert_innovation/2011_synt_rep_ee.pdf

Renovation grants to support refurbishment of multifamily buildings were launched in
Estonia via financial means obtained from the sale of unused pollution quotas of the
Republic of Estonia to Luxembourg. The goal of the renovation grant is to motivate
people to reconstruct their existing apartment buildings. The grant will accompany the
renovation loan provided by KredEx in order to decrease the required share of self-
financing. The state will support residents with 15%, 25% or 35% of the total project
costs depending on energy class (according to Energy Performance Certification
classification) and relative energy savings intended to be achieved by renovation.?*

Some 70% of Estonian dwellings are located in low-energy-efficiency apartment blocks
constructed between 1960s and 1980s. Problems in these buildings are related to
excessive energy consumption, insufficient energy mapping, lack of energy auditors and
their uneven competence, and losses in the transmission and distribution of energy®®.
As the Estonian housing stock has reached the limit of its useful life and is both
physically and morally worn-out, average energy consumption per square meter is
higher in the residential buildings of Estonia than in other EU member states. The
relevant average indicator value for Estonia is approximately 250 kWh/m2 while it is
below 150 kWh/m2 for Finland and Sweden.

There are no internal regional energy policies as such. Energy policy is based on
governmental central projects. For example energy conservation in housing will tend to
improve the living conditions of the urban population in particular because the proportion
of people living in apartment blocks is larger in cities®®*. Nevertheless, regional
disparities in Estonia are relatively wide—especially between the urban regions of
Tallinn and, to a lesser extent, Tartu and the peripheral rural areas.

Table 14 Housing policies.?®

Policy aims and measures

1. To make housing accessible to every resident in Estonia by
1) improving opportunities for acquisition of housing:
a. deduction of housing loan interest paid from taxable income
b. state guarantees to housing loans
2) Improving housing conditions:
a. home support for large families

2. To achieve high quality and sustainable housing stock

Legal instruments

1. The Constitution of the Republic of Estonia

2. Laws

262 More detailed terms of the grant are available in the web page of KredEx < http://www.kredex.ee/en/ >

glast visited 7 Jan. 2014).
08 Operational Programme. supra note 255, 37-38.
264 |a;
Ibid., 98.
2% Based on National Housing Development Plan 2008-2013.
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Social Welfare Act

Apartment Associations Act

Apartment Ownership Act

Building Act

e. Debt Restructuring and Debt Protection Act

oo T @

3. Legislation of the Municipalities

3.6. Subsidization

= Are different types of housing subsidized in general, and if so, to what
extent? (give overview)

State support in the housing sector is targeted to households of average or high-level
income favouring home-ownership. There are three basic financial instruments that the
state uses to influence the housing market:

1) Deduction of housing loan interest from taxable income (for home-owners);
2) State guarantees to housing loans (for home-owners);
3) The subsistence benefit (tenure neutral).

Those and additional subsidies are more closely described under next question.

At local level, the major housing policy measure is provision of subsidized social
housing, see sections 1.4 above and 4.3 below. For information about subsidization via
the tax system, see section 3.7 below.

= Explain the different forms of subsidies for tenants, (certain) landlords
and, if relevant, housing associations or similar entities acting as
intermediaries (e.g. direct, by means of investment loans, tax
privileges).

There are no special subsidies for tenants (except some local measures for tenants
living in restituted houses, see Table 15). While generally a tenure neutral measure, the
subsistence benefit is most specially important as a demand-side incentive.

The subsistence benefit. The general principle is that persons living alone®® or a
family whose monthly net income, after the deduction of the rent and utilities expenses
connected with dwelling®®’, is below the subsistence level®® has the right to receive a
subsistence benefit. The subsistence level is established yearly by the Parliament based
on minimum expenses made on consumption of foodstuffs, clothing, footwear and other

2% Since 2003, students are regarded as belonging to the same household with their parents,

and due to this they are mostly excluded from the receivers of social benefits.

7 Following fixed expenses shall be taken into consideration: 1) the actual rent or maintenance fee of the
apartment; 2) the value of thermal energy or fuel consumed for heating or hot water; 3) the value of
consumed water and sewerage services; 4) the value of consumed electricity; 5) the value of consumed
household gas; 6) the expenses made on land tax, which is calculated based on the size of land that
equals three times the area under the dwelling; 7) the expenses made on building insurance, calculated
for dwelling in use; 8) the actual municipal waste transport fee. SWA Art 22° para 6.

%% The amount necessary for minimum daily subsistence over a period of one month.
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goods and services which satisfy the primary needs.?*° In 2014, the subsistence limit is
90,00 euros a month for a person living alone or firstborn member of a family and 72,00
euros for the second and each succeeding member of a family. The subsistence level is
too low to enable the recipient households to live a normal decent life.?”°

Subsistence benefits are granted and paid by rural municipality and city governments
from funds transferred to the municipalities from the state budget (Art. 22 of the SWA).
Municipalities do have some independence to determine the upper levels of housing
costs, as well as types of housing costs. It should be noted that some of the housing
expenses are withheld from the benefit payment (e.g. needed payments into the building
renovation fund) and standardized costs do not always cover all actual housing
expenses. Dwelling expenses are taken into account within the limits of socially justified
standards®’*.

Both tenants and owners are entitled to receive subsistence benefits, but normally a rent
that can be included in applying for benefits is lower than rent levels in the private
market. For example, the average market rent in Tallinn (august 2013) was 8,2 euros/
m2 per a month, but Tallinn has fixed as the deductible rent amount in calculating
subsistence benefit 6,40 euros/m2 per month (Tartu: average market rent 7,1 euro /1
m2 in a month vs 5,50 euro/m2 per month). The further restriction is created by a fact
that private tenants often do not have an official tenancy contract as private landlords
prefer to hide their rent income.?’

Number of persons receiving benefits (as from the total population) has risen after the
financial crisis form 1,7% in 2007 to 3,0 % in 2012.%"® Families with unemployed family
members form the biggest share of all beneficiaries receiving subsistence benefit.?"*

Renovation grant (up to 20% of the renovation cost) for owners of restituted apartment
buildings can be considered as a measure targeted to benefit landlords.

Principal subsidies for owner-occupiers are: (1) housing loan guarantee, (2) home
support for large families (until 2013) and (3) tax incentives (deduction of housing loan
interest from taxable income; land tax exemption), see Table 16 below. For information
about subsidization via the tax system, see section 3.7 below.

Housing loan guarantees issued by KredEX?® could be considered as the most

effective state measure favouring owner-occupation as the preferred form of tenure.
With the help of housing loan guarantee, one can buy an apartment, house, plot of land
or a summer cottage. The purpose for buying a plot of land must be for the building of a

289 Art, 22 para 1 of SWA,

279 cf. Kahrik, Kére, et al (2003), 18.

2 Art 7 para 1 section 2 of the DA. Socially justified housing size is 18 m2 living area to each family
member, and in additional 15 m2 to family. Retired person living alone - up to 51 m?.

22 kahrik, Kore, et al (2003), 17.

%3 For comparison: approximately 20% of households received housing and subsistence benefits in 1994.
Ibid..

2" Toimetulekutoetuse maksmine 2012. aastal. Reports (in Estonian)
<http://www.sm.ee/meie/statistika/sotsiaalvaldkond/sotsiaalhoolekanne/toimetulekutoetus.html> ( last
visited 10 Dec. 2013).

2% Fund KredEx was founded in year 2001 by the Ministry of Economic Affairs and Communications with
a purpose to improve financing possibilities of enterprises, manage credit risks connected with export,
enable people to build or renovate their home and develop energy-efficient way of thinking.
<http://www.kredex.ee/kredex/sihtasutus-kredex/ > (last visited 3 Feb. 2014).
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house, and in the event of summer cottage, rebuilding of the summer cottage for
permanent living. Housing loan guarantees by KredEx are used to reduce the amount of
equity that individual households must provide.?”® This measure is aimed at following
target groups:

1) young families (a parent or parents raising a child of up to 15 years (incl.));

2) young specialists (up to 30-year-old (incl.) persons, who have acquired at
least secondary level education, and has permanent jobs occupation or have
operated as registered self-employed entrepreneurs for at least a year;

3) tenants of restituted residential premises;

4) veterans of the Defence Forces or Defence League.

Since the establishment of the instrument in year 2000, 21 176 households have
benefited (12 873 young families; 8 240 young specialists; 62 tenants of restituted
dwellings, 1 veteran).?’” The guarantee is mostly used for buying an apartment (80%),
and the average amount of loan backed with the guarantee amount to 52 thousand
euros. On average every tenth housing loan issued by banks is supported by a housing
loan guarantee from KredEx.?"®

Renovation grants to large families. The measure is targeted to allowing large
families to acquire a home or improve their housing conditions (minimum of 4 children
under age of 19) with average income less than 300 euros per member of the
household. About 300 families have benefited yearly (since 2008) in amount of some 2,2
million euros.?”

There are several measures aiming at increasing the quality and energy efficiency of the
housing stock which apply equally to both home-owners and landlords (see Table 16).

A renovation grant for small houses is suitable for landlords/homeowners of small
one- or two family dwelling. The grant is aimed at promoting energy efficiency and use
of renewable energy.?*

Renovation loans for the reconstruction and improvement of energy efficiency of
apartment buildings constructed before 1993 is available from KredEx. A renovation
loan provides a more favourable interest rate and a longer repayment period for
apartment buildings. The renovation loan can be applied for by apartment associations,
building associations and communities of apartment owners. It is a grant, which
apartment associations are eager to apply for and use.?*

Apartment building loan guarantee (KredEx) is suitable for apartment buildings that
wish to take a loan from a bank to finance renovation and work connected with

2% For conditions of the guaratntee, see: < http://www.kredex.ee/private-person/laenukaendus-ja-

toetused/eluasemelaenu-kaendus/> (last viited 11 Dec. 2013).

" KredEx, Keskmiselt iga kimnes eluasemelaen on véljastatud KredExi kdendusega (2 Dec 2013),
<http://www.kredex.ee/kredexist/uudised/keskmiselt-iga-kumnes-eluasemelaen-on-valjastatud-kredexi-
kaendusega/> (last visited 11 Dec. 2013).

*" Ipid.

2" 1n 2013, the admission of the applications has been suspended, while the remaining funds (1,4 million
euros) will be used to satisfy applicants who were declined due to lack of funds in 2012.
<http://www.kredex.ee/eraisik/eraisiku-laenud-ja-teenused/kodutoetus-lasterikastele-peredele-2/> (last
visited 11 Dec. 2013).

280 Admission of the new applications is suspended as from 2013.

281 <http://www.kredex.ee/apartment-association/laen-ja-kaendus-2/renoveerimislaen/ > (24 May 2014).
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improving of the quality of life of inhabitants, but whose risk is evaluated higher than
average by the bank (e.g. a high proportion of debtors, the apartment building is located
in an area with low market value apartments or in a monofunctional settlement,
investment per m? is remarkably higher than the average), or who wishes to use the
KredEx guarantee to insure against the risk of payment difficulties. The loan recipient is
an apartment or building association, or apartment owners participating in a community
of apartment owners.

Reconstruction grants for apartment associations planning full-scale reconstruction
(KredEx). The grant may be combined with a renovation loan from KredEx to decrease
the share of required self-financing, as well as with collected own funds. Apartment
buildings constructed since 1993 that do not belong in the renovation loan target group
of KredEx may combine the grant with regular loan. The grant may be applied for in the
amount of 15%, 25% and 35% of the total project cost depending on the level of
integration in the reconstruction of the relevant apartment building.

Energy audit, building design and expert evaluation grans (KredEx) available for
apartment associations formed in apartment buildings, building associations or
communities of apartment owners planning to begin the renovation of their building.
However, rrants awarded were small and resources ran out quickly. Grants are issued
for energy audits, building expert evaluations and building designs of reconstruction
work based on an energy audit conducted since January 1st, 2007. Grant terms have
been established by a regulation of the Minister of Economic Affairs and
Communications?®.

In addition, support activities will be directed to raising the awareness of people
engaged in the maintenance and management of residential buildings through the
relevant training and information activities and information campaigns on the energy
efficiency of residential buildings. Over 4000 association leaders and property managers
have been trained in 2003—-2006 but the training activities carried out thus far need to be
continued in a more intensive and extensive manner.

=  Which level of government is competent to assign the subsidies?

Housing policy measures are mainly state level instruments implemented either on a
national or local level. They are financed from the state budget through the state credit
agency KredEXx.

Municipalities are responsible organizing social housing as a subsidized form of
tenancy. However, local governments can as well develop their own housing policy
subsidization policies, providing renovation grants or covering specific housing costs for
the entire population or specific target groups. For example, the municipality of Tallinn
has paid support for acquiring energy performance certificates for apartment
associations as well as included wider social groups as eligible for municipal housing.?*®

Some local municipalities provide grants (for renovation) for families with children. For
instance, Tartu Housing Fund®®* provides financial assistance for tenants living in

282 <http://www.kredex.ee/apartment-association/toetused/energiaauditi-ehitusprojekti-ja-ekspertiisi-

toetus/>

“%3 Tallinn 11 housing program.

284 Established in 1997 on the basis of the funds received form privatization. More information available (in
Estonian) at: http://www.eluasemefond.ee/,> (last visited 10 Dec 2013).
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restituted houses in the of form loans/grants to purchase housing, or subsidies to
move?®®. The Fund also grants loans to certain targeted groups (young families, families
with children, public sector employees, etc.) to improve their living conditions (by
renovating, purchasing or building dwellings) and renovation loans for apartment

associations.

Is there a subjective right to certain subsidies or does the public
administration have discretion in whom to assign the subsidy?

o Have certain subsidies been challenged on legal grounds (in particular: on the
basis of competition law or budget law)?

National and local housing policy measures targeted to subsidization of housing
expenses are summarised in Table 15 and Table 16 below.

Table 15 Subsidization of tenant in Estonia (2013).

Tenant of private housing

Tenant of social housing

No subsidy before start of contract

(e.g. voucher allocated before finding a rental dwelling).

Subsidy at start
of contract
(e.g. subsidy to
move)

1) Subsidies to move (local);

1) Subsidies to move (local);

2) Subsidized (zero or below
market) rent as part of social
services;

Subsidy during

1) Subsistence benefit to cover

tenancy housing costs

(ine.g. housing | 2) Local measures for tenants

allowances) living in restituted houses:
loan/grant to purchase
housing.

1) Subsistence benefit to cover
housing costs.

Table 16 Subsidization of landlord/owner-occupier in Estonia (2013).

Owner-occupier

Private landlord

No subsidy before purchase of the house (e.g. savings scheme)

Subsidy at start

1) Housing loan guarantee;

of contract 2) Home support for large
(e.g. grant) families.
Subsidy during | 1) Deduction of housing loan 1) Renovation grant of ~small

tenure
(e.g. lower-than
market interest
rate for

interest paid from taxable
income;

2) Land tax exemption;

3) Subsistence benefit;

houses (until 2013);
2) Renovation grant for owners of
restituted apartment buildings;
3) Renovation loan for the
reconstruction and

285

1300 €.

Financial assistance for housing purchase is in the amount of 2600 €. Amount for moving support is
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investment 4) Renovation grant of small improvement of energy
loan, subsidized houses (until 2013); efficiency of apartment
loan guarantee, | 5) Renovation loan for the buildings constructed before
housing reconstruction and 1993 (also local measures)
allowances) improvement of  energy | 4) Apartment building loan
efficiency of  apartment guarantee;
buildings constructed before | 5) Reconstruction grant  for
1993 (also local measures) apartment associations
6) Apartment building loan planning full-scale
guarantee reconstruction
7) Reconstruction grant for | 6) Energy audit, building design
apartment associations and expert evaluation grant
planning full-scale
reconstruction
8) Energy audit, building design
and expert evaluation grant.

3.7. Taxation

= What taxes apply to the various types of tenure (ranging
from ownership to rentals)? In particular:

e Tenants: Do tenants also pay taxes on their rental
tenancies? If so, which ones?

Tenants do not pay taxes on their rental tenancies. Land tax and income tax are
important to consider in relation to various types of tenure.

¢ Homeowners:

o Income tax of homeowners: is the value of
occupying a house considered as a taxable
income?

Income tax — 21%2%° of taxable income — may be applicable. Rental payments made to

the landlord are taxed, i.e. a landlord receiving payments from his/her tenants has an
obligation to declare this income in his/her annual income tax return. Then the tax
authority — Estonian Tax and Customs Board — calculates any additional amount of tax
due and issues a written tax notice to this effect to the taxpayer.?®’

o Is the profit derived from the sale of a residential
home taxed?

Income tax is also paid when the property is sold or exchanged with gains. However,
this only applies to sale of dwellings in which the owner did not reside prior to the sale or
exchange.288 Furthermore, in order for there to be an obligation to pay income tax, the
selling price has to be higher than the cost of acquiring it. Additionally, the taxpayer has
the right to deduct certified expenses directly related to the sale or exchange of property

2% For period 2012-2014, 20% since 2015. Income Tax Act, § 4(1)(1).
" Income Tax Act, § 16(1), § 44(1), § 46(1).
?% Income Tax Act, §15(1), § 15(5)(1).
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from the taxpayer’s gain or to add such expenses to the taxpayer’s loss.?® If the tax
exemption is based on the use of the dwelling as the taxpayer’s residence, the tax
exemption is not applied to more than one transfer in two years. If an immovable,
structure or apartment was used simultaneously with its use as place of residence also
for other purposes, the tax exemption is applied according to the proportion of the area

of the space used as residence and the area of the space used for other purposes®®.

» [s there any subsidization via the tax system? If so, how is it organised?
(for instance, tenants being able to deduct rent from taxable income;
landlords being able to deduct special costs; homeowners being
treated favourably via the tax system)

The most important measure in subsidizing home-ownership is the opportunity to
deduct housing loan interest paid from taxable income. Under Article 25 para 1 of
the Income Tax Law a resident natural person has the right to deduct interest payments
to a credit institution for a loan or finance lease taken in order to acquire a house or
apartment for himself or herself from the income which he or she receives during the
period of taxation. Interest payments for a loan or lease taken in order to acquire a plot
of land in order to build a house may also be deducted from income under the same
conditions. The erection, expansion and reconstruction of a building, within the meaning
of the Building Act, the replacement and modification of utility systems, changing the
division of space in the building, and the building and installation work related to the
technical refitting of the building on the basis of a building permit or building design
documentation, is also deemed to be acquisition. Only the loan or finance lease interest
payments made upon the acquisition of one house or apartment shall be deducted from
taxable income at any one time. However, the deductions are limited to 15 per cent of
the taxpayer’s income taxable in Estonia (after other deductions have been made), but
no more than 6000 euros yearly?®’. Yet a parent who is raising a child alone and who
has taken parental leave during a period of taxation may deduct the entire amount of
interest payments without such limitation.?

Concerning land tax, however, homeowners can be seen as receiving somewhat more
favoured treatment via the tax system than businesses owning land. In case of land tax,
the object of taxation is land**® and the owner of the land is subject to pay the tax.?®
Parties to a tenancy agreement may agree to transfer the obligation to pay land tax to
the tenant. Regardless of any agreement, however, the owner is responsible to the tax
authority. The rate of land tax is 0.1-2.5% of the taxable value of land annually and it is
established by the local government council®®® who may — in consideration of the value
of the land — impose different rates on different geographic areas within their municipal
territory.?*® Since 2013, however, all land owners and land users are exempted from the
obligation to pay land tax on residential land in the use of such persons to the extent of

1500 m2 in cities and 2000 m? in rural municipalities if the taxpayer's residence is in the

?% Income Tax Act, § 37(1).

29 Income Tax Act, § 15 (6).

291 Art. 28 para 2 of the Income Tax Act.

292 (Art. 25 para 4 of the Income Tax Act)

%) and Tax Act § 2.

%) and Tax Act § 3.

% and Tax Act, § 1(1).8 5(1).

2% | and tax rates in Estonian municipalities in 2012, < http://www.emta.ee> (last visited 13 Dec. 2013).
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residential building located on this land pursuant to the residence data entered in the
population register.?®’

As for income tax charged on income acquired by leasing one's property, one of the
possible means of subsidy is the ability of the landlord to deduct maintenance and repair
costs made to the leased property from taxable income.?*® However, the prerequisite of
such deduction is that the landlord has registered his/herself as a sole proprietor in the
commercial register so that the rental payments could be regarded as the taxpayer's
business income. Nevertheless, in order for there to be such tax treatment the expenses
really have to be incurred in relation to theee business.”® Otherwise — as a regular
taxpayer, i.e. landlord maintaining/repairing leased property outside the scope of his/her
business activity — there is no opportunity to deduct any expenses from taxable income.
In addition, when a landlord is registered as a sole proprietor, he/she has an obligation
to pay social tax from the rental payments received®*® which for many means an
increased in tax burden rather than a decrease and actual subsidy.>**

* In what way do tax subsidies influence the rental markets?

The significantly modest subsidization measures discussed above do not have any
remarkable effects on rental markets. It can rather be acknowledged that greater
influence is caused by the lack of tax subsidies for private landlords (see Table 17
below). In particular, gains received from leasing an apartment are rarely declared,
hence income tax is seldom paid.*® It has even been suggested that landlords should
have the ability to deduct some expenses — such as land tax, insurance, maintenance
and repair costs — made to the leased property from taxable income without the
prerequisite of registering his-/herself as a sole proprietor in the commercial register.3%
Alternatively, there have been suggestions that rental gains should be taxed with a lower
tax rate — e.g. 10% rather than 21% in force today — or exempted from taxation
altogether.3** Yet, so far these suggestions have been rejected by the Estonian Ministry
of Finance.

297 and Tax Act, Art 11 para 1.

*BIncome Tax Act s 16(1).

*Income Tax Act s 32(1).

%0 Art, 2 para 6 s 6 of the Social Tax Act.

%1 | ehis, (2012).

%02 | ehis, (2010).

%93 Omanike keskliit: eraisiku Gritulud maksuvabaks (2011) 5 Maksumaksja 4, 6.
%04 Cf. Lehis (2012).
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» |s tax evasion a problem? If yes, does it affect the rental markets in any
way?

Allegedly a significant portion of landlords do not declare their gains nor pay income
tax.>®> On the basis of the information delivered by Estonian Tax and Custom board, in
2013 there were 3,987 tax payers who declared their income from leases or commercial
rent in total amount of 9 million euros (3,673 declarants in amount of 7,8 million euros in
(2012; 3, 202 declarants in amount of 6,2 million euros in 2011; 2,941 declarants and
5,2 million euros in 2010).%% Additionally, profit from leasing or commercial renting®”’ as
a form of entrepreneurship was declared in 1467 (2012)**® income tax declarations
(1490 in 2011 and 1599 in 2010 respectively).*®® For comparison - Census 2011
revealed, that at least 32,100 dwellings owned by Estonian resident were occupied by
tenants on market condition.

Tax evasion is, on the one hand, the result of landlords' inability to deduct certain
expenses from taxable income and on the other hand the tax authority's inability to
effectively monitor landlords and rental markets.

So far the legislation has not foreseen changes because apparently in comparison with
other tax risks, the tax risk related to rental gains is rather low. The tax authority
analyses the data in the income tax returns submitted by natural persons and after
selecting control objects for in-depth audits, uses different methods in determining
whether the data has been accurate. In 2010, for instance, the Tax and Customs Board
conducted control audits in 72 cases and imposed additional taxes in the sum of 78 964
euros.®’? Therefore — at least in theory — it is possible to effect control even over
transactions made in cash and not all rental gains are excluded from taxation.

Anyway, rental markets are the ones that suffer.*'! Tax evasion has created a situation
where landlords ignoring their tax obligations have had a remarkable competetive and
price advantage. The lack of written and transparent contracts creates distrust and
uncertainty against both landlords and tenants, i.e. it renders the whole rental market
unstable and untrustworthy, incapable of providing long-term secure housing.

Arguably these problems could be resolved by exempting rental gains from taxation. On
the one hand the state would not lose much of its income; on the other hand illegal
landlords would lose their unfair competitive advantage gained by non-payment of taxes.
Moreover, the legal rental market would create new opportunities to find housing,
expand the rental market and professionalize it. An increase in rental offers would
enable greater housing supply, hence stability in rental payments, and should result in
lower rental rates.??

305 www.e24.ee/631440/uuritulu-maksuvabastus-laiendaks-eluruumide-uuriturgu-margatavalt/.
%% Estonian Tax and Customs Board. FIDEK 2012 vormi A kokkuvéte (in Estonian),
<http://www.emta.ee/pressimaterjalid> (last visited 5 Dec.2013); FIDEK 2013 press materials,
<http://www.emta.ee/pressimaterjalid > (last visited 19 May 2014),

%97 Irrespective of the object of the lease.

%% Data for 2013 not yet available,

309 Supra note 306.

0 ww.e24.ee/425079/maksuamet-uuritulu-maksurisk-on-suhteliselt-vaike/.

1| ehis, Utiritulude maksustamisest: kulud maha, maksumaar 10%, taielik maksuvabastus... Kes pakub
rohkem? (2012) 1 Maksumaksja 7, 8.
312WWW.e24.ee/63144O/uurituIu-maksuvabastus-Iaiendaks-eluruumide-uuriturgu-margatavalt/.
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Table 17 Taxation®" of different tenures (summary).

Tax Home- Landlord Tenant
owner (all types)
as private | as sole asa
person proprietor | resident
legal
person
No taxation at point of acquisition
Taxation Land Exemption | No subsidy N/A
during tax (0.15/0,2
tenure hectares),
since 2013.
Income | - Deduction | No No - in case of | N/A
X [ [
ta gar:]ousmg subsidy Eﬂtbs dy, B:)(;J\zndnegd (As sole
(21 %) | . , proprietor
interest possible to | to :
. working at
paid from deduct employee home:
o Ppenses. | seiee | posaiiy
to deduct
- As sole - upon proportional
proprietor distribution | expenses)
working at of profit
home:
possibility
to deduct
proportional
expenses
Social | N/A N/A No N/A, N/A
tax subsidy,
but unless
(33 %) : provided
possible to to
deduct
expenses emp!oyee
as fringe
benefits
Taxation at | Income | Exempted if | No No N/A N/A
the end of | tax used as subsidy, subsidy,
occupancy home but may but may
before sale | deduct deduct
cost of cost of
acquisition | acquisition

313 VAT excluded form.
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Table 18 Summary of the housing policy measures

Supply

Demand

Renovation grant (20% of the renovation
cost) for owners of restituted apartment

buildings.

Deduction of housing loan interest paid
from taxable income - ca 20 million euros/ 100
000 applicants yearly.

Renovation grant for detached houses to
landlords/homeowners of small one- or two
family dwellings. Aim: promoting energy
efficiency and use of renewable energy (only
until 2012).

State guarantees to housing loans. Since
year 2000, 23,184 households (young families,
young specialist, tenants of restituted houses)
have benefited.

Renovation low interest loan for the
reconstruction and improvement of energy
efficiency of apartment buildings constructed
before 1993.

Renovation grants to large families (min. of
4 children under age of 19) with average
income less than 300 euros per member of
household. About 300 families in amount of
2,2 million euros have benefited yearly; 1500
families benefited 2008-2013 .

Apartment  building loan guarantee
(KredEXx) is suitable for apartment buildings
that wish to take a loan from a bank to
finance renovation.

Home-owner's land tax exemption (0.15/0,2
hectares), since 2013.

Reconstruction grant (for 15-35% of
renovation costs) to apartment associations
planning full-scale reconstruction. Also for
buildings constructed since 1993.

Energy audit, building design and expert
evaluation grant (50% of the cost) for
apartment associations.

Subsistance benefit:
* 90,00/72,00 euros per month (2014)

* From total population: 1,7 % in 2007 to
3,0 % in 2012.

* Housing allowance 7,1 euro/m2 per
month versus average market rent 8,2
euros (Tallinn, august 2013); resp.
Tartu 5,50 euros vs 6,40 euros).
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4. REGULATORY TYPES OF RENTAL AND INTERMEDIATE
TENURES®*"

4.1. Classifications of different types of regulatory tenures

o Which different regulatory types of tenure (different regulation about
contracts and tenant security) do you classify within the rental sector?
What are their shares in dwelling stock (compare summary table 1)?

Two main regulatory types of tenure can be differentiated: private rental tenure and
public rental tenure. For basis of the typology, see section 1.4 above and Table 3.

In short, private rental relations are regulated by the provisions of residential lease
contracts in the Law of Obligations Act (Art. 271 ff). The second type of tenure is renting
with public task, i.e. social housing and other public (mainly municipal) housing.

4.2. Regulatory types of tenures without a public task

o Please describe the regulatory types in the rental sector in your
country that do not have a public task. This category may be
called private or market rental housing.?"

= Different types of private rental tenures and equivalents:
e Rental contracts

o Are there different intertemporal tenancy law
regimes in general and systems of rent regulation
in particular?

o Are there regulatory differences between
professional/commercial and private landlords?

= Briefly: How is the financing of private and
professional/commercial landlords typically
arranged (e.g. own equity, mortgage based
loan, personal loan, mix, other)

Since 1 July 2002, all private residential lease contracts are regulated in the Law of
Obligations Act (Art.-s 271-338). See section 6 below.

From the legal point of view (except tax regulation, see section 3.7 above), there are no
differences between professional and private leases as the rights and obligations of
landlords are similar for both kind of rentals. Also , the method of financing does not
present any essential differences because the state has no special programs to support
landlords in their commercial activities. Both kinds of rentals are financed mainly by
mortgage based loans.

34 e. all types of tenure apart from full and unconditional ownership.

%15 Market rental housing means housing for which the rent price determines the conclusion of contracts
and not some social rules of allocation based on need.
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o Apartments made available by employer at special
conditions

Landlords of privately rented dwellings may be either legal entities or natural persons.
Business entities can provide either commercial rental tenures (rent at market price) or
rental tenures on other purposes (incl. employer provided dwellings to its employees).
Thus, apartments made available by employer to the employees can be rented on
special conditions but subject to restrictions set by LOA for all residential lease contracts
(see previous question).

o Mix of private and commercial renting (e.g. the flat
above the shop)

The situation where private and commercial renting is mixed is common in apartment
houses where the ground floor is commonly rented out to commercial entities. There are
no differences in private law (except some special rules where rights of tenants of
dwellings are protected more fully compared to the rights of commercial tenants)
applicable to both type of lease contracts. The biggest difference can be seen in tax law
(land under the commercial lease is not exempted from the taxation as is the case for
lease of dwellings, see section 3.7 for details).

e Cooperatives

Intermediate tenures (cooperatives or building associations) are considered as forms of
home ownership in Estonia. See section 1.4 above.

e Company law schemes
No.
¢ Real rights of habitation

Estonian law provides a real right of habitation as a kind of personal servitude and legal
ground for private use of dwellings under Article 227 of the LPA3!®. Personal right of use
in a residential building encumbers the immovable such that the person for whose
benefit it is established has the right to use the residential building or a part thereof
situated within the immovable and intended for habitation. See 6.1 below.

e Any other relevant type of tenure

A dwelling may be used also on the bases of a maintenance contract (Art.-s 572-577 of
the Law of Obligations Act). In a maintenance contract, one person (dependent)
undertakes to deliver assets or specific objects to the ownership or possession of
another person (maintenance provider), and the maintenance provider undertakes to
maintain the dependent and provide him or her with care during the lifetime of the
dependent or some other period as may be agreed. Maintenance contracts must be
notarised. As part of the obligations of the maintenance provider, he or she is also
obliged to ensure that the dependent has reasonable housing.

%1% Asjadigusseadus. - RT 11993, 39, 590.
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4.3. Regulatory types of tenures with a public task

o Please describe the regulatory types of rental and intermediary tenures
with public task (typically non-profit or social housing allocated to need)
such as

= Municipal tenancies
= Housing association tenancies
= Social tenancies

Social housing did not become a clearly defined concept in post-1990 Estonia.®'’ It can
be viewed in narrow (as in the Social Welfare Act) or in expansive terms, the latter
comprising all forms of public housing. The system of Estonian social housing is a
targeted residual system whereby only the most vulnerable social groups are
beneficiaries.®'® However, the city of Tallinn is an exception providing low-rent public
housing for employees of institutions administrated by the city and young families, (see
section B. Other public housing, next).

According to the meaning attributed to the term social housing service in Development
Plan 2008-2013", it is ‘the grant of use, by the public sector, of municipal and social
housing (in sensu strictu) to households coping with financial difficulties and disabled
persons, who are unable or incapable of securing housing for themselves or their
families’. The services can be provided by the local government, the private sector or by
non-profits. Social service within the scope of SWA®*® means “a non-monetary benefit
which contributes towards the ability of a person or family to cope”. Housing service is
one of the social services.

Thus, narrowly defined, social housing in Estonia consists of rented housing provided
mainly by municipalities to disadvantaged households in need, who are unable to secure
housing for themselves and their families, and thereby fulfil their obligation under Article
14 of the Social Welfare Act®’!. The target group of social housing is accordingly (1)
disabled persons and (2) persons and families with social needs (low income etc.).
Eligibility criteria, and procedures for the provision and use of social housing are
established by the rural municipality council or city council on the basis of Article 8 of
Dwelling Act.®?.

The marginal size of social housing in Estonia today means that it is not an integrated
part of the housing market in direct competition with other tenures. Also the effect of
social housing on social equality is slight. However, despite its inflexibility and problems,

37 public housing’ dominating in pre-1990’s was not defined concept either, see generally section 1.2

above; Kahrik, Kére, 2013, 163.

318 5ocial Housing in the EU (January 2013),8.

319 Supra note 92.

%20 SWA Art 2 (3).

%21 § 14. Housing services

(1) Local government bodies are required to provide dwellings for persons or families who are unable or
incapable of securing housing for themselves or their families and to create, if necessary, the opportunity
to lease social housing. The procedure for the provision and use of social housing shall be established by
the rural municipality council or city council on the basis of clause 8 2) of the Dwelling Act.

(2) Persons who have difficulties moving about, caring for themselves or communicating in a dwelling
shall be assisted by the rural municipality or city government in adapting their dwelling or in obtaining a
more suitable dwelling.

%22 Elamuseadus. - RT 11992, 17, 254.
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social housing plays a modest but important role in eliminating housing market
deficiencies and enabling housing access for the most needy.>*

Other public housing.There are two principal bases for providing municipal tenancies
apart form (strictly) social housing as described in previous section: 1) Tenants of
Jrestituted” homes under the Art. 12 para 5 of the Principles of Ownership Reforms Act
(PORA) *** and 2) persons who are in need of dwelling on other grounds provided by
local or state governments.

Pursuant to Art. 12 para 5 of PORA, upon eviction of a tenant from a restituted dwelling,
the local government was obliged to grant the tenant the use of a dwelling which was to
be located in the same municipal district, was in a state of repair equal to the dwelling in
which the tenant resided earlier and the size, and number of rooms of the which were in
accordance with socially justified standards.

“Persons who are in need of dwellings on other grounds provided for by local
governments” involves public dwellings which are rented by municipal or state
government under conditions other than those prescribed by Art. 14 of Social Welfare
Act as defined by municipal authority, e.g. young families, key workers of the
municipality, etc., or for the public purposes defined by state government (e.g. public
sector employees under certain conditions).

The implementation of public housing policy is mainly delegated to local government
authorities, yet their strategies and actions depend on the political orientation and
financial resources of each local authority (hereinafter LA). For example, the capital city
of Tallinn is the only LA in Estonia that applied two new public housing programs
created in the post-1990 era. The first residential building program, “5000 dwellings to
Tallinn”, was started in 2003 and completed by 2008. Under this project, 680 flats were
provided for the target group of forced tenants being displaced from restituted buildings
and other persons urgently needing dwelling. The second residential building program,
completed in 2011, offered 1215 new flats to young families and employees of
institutions administrated by the city.®?® Between 2009 and 2011, 45 percent of newly
built social housing units were allocated to young families and key workers. Moreover,
there is a plan, at least in the case of Tallinn, to extend eligibility also to other below-
average income groups in future. Thus there is an important turn in the neoliberal
housing policy that had existed in Estonia: there was an effort to encompass a broader
range of population groups in the allocation of social housing. 3%

As an example of state housing, the Military Service Act®*’ Art. 111 provides the basis

for residential accommodation upon the appointment of an active serviceperson to a
peacetime post which is located in the territory of some local government where the

23 Kahrik & Kére (2013), 176.

924 Eosti Vabariigi omandireformi aluste seadus. - RT 1991, 21, 257.

325 Development plan of Tallinn 2009-2027, 26. By comparison, in Tartu, the second biggest city: number
of population 98,053 (Sept. 2013), number of municipal dwellings — 584 (2012).

326 Kahrik & Kére (2013),170.

327Military Service Act. (kaitsevaeteenistuse seadus).- RT,10.07.2012, 1,
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active serviceperson has no living space.®?® There are about 600 apartments of that
kind.%*°

= Public renting through agencies
Public renting through agencies is not applicable in Estonia.

= Privatized or restituted housing with social restrictions
There is in force no special regulation for privatized or restituted housing.

= Public entities (e.g. municipalities) taking over private contracts,
typically for poor tenants to counteract homelessness

The situation where “public entities (e.g. municipalities) take over private rental
contracts, typically for poor tenants to counteract homelessness” is not applicable to
Estonia.

o Specify for tenures with a public task:
= selection procedure and criteria of eligibility for tenants

Every local government has its own regulation with reference to Art. 14 of Social Welfare
Act requiring that social tenancy should be provided for persons or families who are
unable or incapable of securing housing for them or their families. Local governments
adapt relevant regulations regarding how best to provide dwellings to persons in need.
For example, in the municipality of Tartu®*°, social dwelling is granted to anyone who is
accounted as a person in need of social housing services: persons who are not able to
provide housing to themselves or their families because of mental illness or lack of
physical fithess, or who because of their financial situation are not able to provide a
dwelling for themselves or their families. Need for social housing and registration of
eligible persons is decided by the housing committee. The housing committee will
assess the applicant's justification for social dwelling and decide the amount of rent
based on the reasonable minimum standard for housing. Registers of persons in need of
social dwellings have to be periodically renewed and updated, as persons who do not
make use of offered dwellings or misuse the assigned dwelling, or do not provide useful
data, etc. are removed from the list.

In most cases municipal dwellings (social and other) are allocated according to a priority
list. For example, in Tallinn, the following households have priority for social housing:
families whose dwellings have been destroyed in an accident, catastrophe, or by
demolition; orphans; disabled persons or persons with special needs; and former
tenants in restituted housing. In other cases, eligibility of each applicant is assessed
individually using multiple evaluation criteria, such as the applicants’ current housing
situation and his/her socioeconomic status.**

%28 Subsidized rent level: e.g. in Tallinna or in Tartu 0,32 euro per square metre (as at Decembre 2013).

%29 Seni madalat Gitiri maksnud kaitsevaelased peavad varsti hakkama maksma ligi 20 korda

rohkem http://epl.delfi.ee/news/eesti/seni-madalat-uuri-maksnud-kaitsevaelased-peavad-varsti-hakkama-
maksma-ligi-20-korda-rohkem.d?id=64818280 > (last visited 7 Jan 2013).

%0 Order of granting dwellings owned by city of Tartu (Tartu linna omandis olevate eluruumide kasutusse
andmise kord), 11 Sept. 2008, No. 97,
<http://info.raad.tartu.ee/webaktid.nsf/web/viited/VOLM2008091100097> (last visited 16 Dec. 2013) (in
Estonian).

%1 Kahrik & Kére (2013),167.
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Criteria of eligibility in case of other public tenants is as well set by local governments or
state government. For instance, in the municipality of Tallinn of new public housing units
built between 2000 and 2011, 63 percent were allocated to tenants in restituted housing,
20 percent to social welfare clients, and 17 percent to young families or ‘key workers’.
Nearly 2 percent of all households in Tallinn received an apartment in new social
housing between 2000 and 2011. Due to the high demand for social housing, eligible
households were selected on the basis of an evaluation form (the sum of points
assigned to each applicant household) that took into consideration factors such as the
applicant’s existing housing conditions, socioeconomic situation, number of children in
the household, and other criteria.®*?

= typical contractual arrangements, and regulatory interventions
into rental contracts

Social tenancy contracts are coverned by the regulation of lease contracts in the Law of
Obligations Act. Special residential lease provisions do not apply if a lease contract is
concluded by the state, a local government or other legal person, in order to perform its
functions arising from law, to persons who urgently need a dwelling®*?® or persons
acquiring education, and if the lessee is informed of the intended use of the space upon
entry into the contract. In that case, the regulation of residential lease contract (half-
mandatory, tenant protective) is dispositive and public authority may set conditions in
the contracts, taking into the consideration the purposes of the social housing (Art. 8 of
Dwelling Act (hereinafter ‘DA*3%). See section 6 below for details.

= opportunities of subsidization (if clarification is needed based on
the text before)

Upon necessity, tenants of municipal dwellings are equally eligible for subsistence
benefits (see section 3.6 above). Public tenants are subsidized by free use of dwelling
(tenants paying only the cost of utilities) or very low rent. Over 90 per cent of local
authorities subsidize rent to cover the costs of the housing. Recent rents in public
housing are estimated to cover on average one-third of total costs. Despite subsidies,

rent arrears constitute a large and growing problem in social dwellings>*®.

= from the perspective of prospective tenants: how do | proceed in
order to get “housing with a public task”?

Access to the social housing service, or other public municipal housing, is organised via
local district administrations in all municipalities of Estonia. The prospective tenant
should first submit an application to the municipality of his or her current residence for
inclusion in a list of applicants for social or other public dwelling. For eligibility and
priority criteria, see above. As a second step, an application for tenancy in certain
suitable dwelling stock should be filed. The final decision will be taken by the local
housing committee subject to the person’s ranking on the priority list and availability of
the suitable dwelling.

*%2 pid.

333 Art. 272 para 4 of the LOA. The provision basically refers to SWA § 14 (1) according to which local
government bodies are required to provide dwellings for persons or families who are unable or incapable
of securing housing for themselves or their families and to create, if necessary, the opportunity to lease
social housing.

% Elamuseadus.- RT 11992, 17, 254.

%% Kahrik & Kére (2013), 167-168.
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Table 19 Regulatory tenure types (summary):

Type of | Main characteristics
rental
housing
Private Landlord: private person or private (commercial) association:
rental Basis of rent - market terms
tenure
Legal minimum standards: special regulation of residential lease contracts
(Art. 271 ff of the LOA)
Public task: no
Estimated size of market share: min 8 % of total dwelling stock
Public In the form of:
':gr?tﬁle Social housing: Local government providing dwellings for persons

or families who are unable or incapable of securing housing for
themselves or their families and to create, if necessary, the
opportunity to lease social housing (Art. 14 of the Social Welfare
Act®*). The procedure for the provision and use of social housing as
well as the terms of the actual tenancy agreement are established by
the each rural municipal council or city council. Tenant-protective
provisions of residential lease contract do not apply (Art. 272 (4) 4) of
the LOA). Legal framework — lease contract (LOA).

Other public (municipal or state) housing (i.e. social housing in
large terms). Questionable whether the provisions of law regarding
residential lease contract (in the meaning of Artice 272 of the LOA)
apply.
Free use (only payments of utilities expenses) of dwellings or subsidized
rent.

Estimated share: 1,7 % of total dwelling stock

o For which of these types will you answer the questions in Part 2; which
regulatory types are important in your country?

1) Private rental tenure (Law of Obligations Act, residential lease contract);

2) Public rental tenure (Law of Obligations Act, application of provisions of residential
lease contract presumably excluded by Art. 272 para 4 of LOA).

336 Regulation on letting Raadiku street dwellings based on second housing construction program of city

Tallinn. From 22 Feburary 2010 No. 17.
https://oigusaktid.tallinn.ee/?id=3001&aktid=116625&fd=1&q_sort=elex_akt.akt vkp and
<https://aktal.tallinnlv.ee/static/Eelnoud/Dokumendid/endok4892.htm. > (last visited 16 Dec. 2013).
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5. ORIGINS AND DEVELOPMENT OF TENANCY LAW

What are the origins of national tenancy law and where was and is it laid down (civil
code, special statute, case law)?

Period of 1865 - 1918

In Baltic Sea provinces of the Russian Empire®*’, the Baltic Private Law Act (BPLA)%**®
entered into force in 1865 as a codification of existing Baltic private law. The BPLA was
in force in Estonia as a result of the so-called Baltic Special Rights granted to the Baltic
countries, which allowed them to retain the predominant Baltic-German law that was in
force in the territory before the imposition of Russian rule.**® BPLA was an extensive
and extremely voluminous private law code based on the pandect system that regulated
in great detail the civil relations of the time, inclusive the tenancy relations.?*

Period of 1918-1940

After gaining independence in 1918, the preparation of Estonia's own civil code began in
the beginning of the 1920s. The draft civil code belongs to the Germanic family of law
and is mainly based on the norms of the BPLA, German BGB, the Swiss civil code and
the Austrian civil code. Legislative proceedings on the draft law in the Riigikogu
(Estonian parliament) continued until 1940, but it never became an act because of the
annexation of Estonia by USSR army in June 1940, just before the draft was to be
passed. Thus, BPLA in fact continued to apply to private law relations until 1940.3*

In the Constitution of 1920*** the basic norm for social and economic rights was Article
25, which stated that economic life in Estonia has to be in accordance with equity and
that the aim of it is for persons to secure adequate housing through laws that concern
the acquisition of land, a place to live, etc., and via laws that concern the right to public
assistance in the case of young or old age, incapacity for work, loss of a provider, need,
and so forth.3%®

The Constitution of 1937%* stated that assisting a person in need is primarily the duty of
members of his immediate family. Assistance for citizens in the case of old age,
incapacity to work or poverty, through social insurance or welfare work, should be
provided via legislation.**

Throughout the period of Estonia’s first independence BPLA § 4025 et seq remained in
force as general norms for contract of ‘location-conductio rei’. However, several special

%7 The Baltic provinces included Estonia (Estland), Livonia (Livland), and Curonia (Kurland). The province

of Estonia consisted of the northern half of present-day Estonia. Livonia comprised the territories of
present-day South Estonia and North Latvia. Curonia comprised the western and southern parts of Latvia.
See generally: Siimets-Gross (2008).

%% The Baltic Private Law means Volume 3 of the Baltic Provincial Code: Provincialrecht der
Ostseegovernements, Dritter Teil: Privatrecht. — Liv-, Est- und Curlaendisches Privatrecht. Further
information can be found in: Luts (2000).

%9 Baltic See provinces were part of the Russian Empire from the beginning of the 18" century. See, e.g.
Kdve (2001).

9 pid.

1 Kove (2001), 30; see generally: Varul (2000).

%2 Eesti Vabariigi pdhiseadus. - RT 1920, 113/114, 897 (in Estonian).

3 Cf. Siimets-Gross (2005).

¥4 seaduste Kogu (Code of Laws), Band I, Edition of 1938, Part 1, Law No 1.

%5 Article 28 of the Constitution 1937.
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regulatory measures were implemented in order to keep the cost of living down at a
reasonable level, to dampen speculation and ease the crisis in housing after WW 1.

Firstly, in 1919, the Rent Payment Law®*® was introduced in order to keep rent at the
pre-war (1914) level in cities and boroughs. Lawful rent in new dwellings (built after
enforcement of the Rent Payment Law) was set by special tenancy mediation
institutions (lepituskojad). The law also guaranteed the lessee’s right to demand periodic
renovation (after every 3 years) and proper heating of the dwellings. Right to terminate
the contract was quite limited for the landlord, while unlimited for tenants. The law
allowed subletting under the condition that the lessee may gain 10-20% of profit of the
rent “for his trouble and mediation”, which, of course, encouraged speculation.

The new regulation, Rent Law®*’ of 1921 changed the situation only slightly. Special
tenancy mediation institutions (lepituskojad) were abolished, local municipalities were
given more discretion to regulate the local housing market (requisition of empty
apartments, compelling reconstruction under the threat of expropriation, accommodating
tenant to an “oversize” apartment, setting local rent ceiling, etc.). Subletting was
forbidden.

In 1927°%8, the application of the Rent Law was limited solely to the capital Tallinn and to
apartments, which did not exceed 54,62 m? in size.**® Landlords claimed that as the
result of the over-protective regulation, construction of new dwellings and reconstruction
of existing housing stock was negatively affected. However, the period of 1922-1934
was productive in housing constructions, as by 1934 the shortage in major cities was
overcome, and vacancies amounted up to 3% of all apartments. In 1931, the entire Rent
Law was abolished.*° However, outbreak of the WW Il demanded reintroduction of
some regulation: rent was regulated for smaller apartments in two major cities (Tallinn
and Tartu) as of the beginning of 1940.

Period of 1940 - 1992

From 1940 until 1964 the Civil Code of the Russian Federation of 1922 was applied in
Estonia. In 1964, the Russian CC was formally replaced with the Civil Code of the
Estonian SSR, which applied in full until 1993.%! The Estonian Civil Code in force from 1
January 1965 was essentially a copy of the Civil Code of Soviet Union. The Civil Code
practically did not govern contracts for the use of assets. General lease of property was
regulated by the liberal and sufficiently abstract Commercial Lease Act®*?. Between
1983 — 1992 the Dwelling Code of Estonian SSR*** was in force as a special law.

Period of 1992- 2002

As of July 1, 1992 the Dwelling Code of Estonian SSR was replaced by Dwelling Act
(DA). In its substance the new Act did not much deviated from the Dwelling Code of
Estonian SSR. According to the DA, the object of the lease contract could only be a

**® Hijgrimaksu seadus.- RT 1919,99/100,173.

*7 Utiriseadus, - RT 1921,112, 233.

8 (uriseaduse muutmise ja osalise kaotamise seadus.- RT 1927, 49, 45.

%9 peep (2005).

%9 (uriseaduse kaotamise seadus, - RT 1930, 57, 383.

%1 cf. Kéve (2001), p 30.

%2 Eesti Vabariigi rendiseadus . — RT 1990, 12, 126 (in Estonian).

%3 Eesti NSV elamukoodeks.- ENSV UVT 1983, 12, 660 lisa; RT 1992, 17, 254 (in Estonian).
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residential dwelling, all other objects were subject to rental contracts. Mandatory
conditions regarding dwellings were subject to requirements prescribed by Government
regulation®*. It has been argued®® that contrary to the regulation of commercial lease
relationships, DA went ‘beyond the limit of reasonable detail. The act prescribes even
the lessor’s obligation to submit an invoice to the lessee and the information to be
contained therein, it has imposed absurd restrictions on the amount of rental payment
that in most cases are not followed in practice, and it makes it extremely difficult to
terminate a contract even with a lessee who has seriously violated his or her obligations.
In social efforts the legislator has probably gone beyond reason, for the rules have
mainly been established in view of the co-called sitting tenants who have stayed on as
lessees in houses returned to the former owners’.

Period from 2002 to present

The part of the old Civil Code (1965) which regulated obligations survived to 2002 and
was then replaced by the LOA. Thus, since 2002, lease contracts are regulated in the
special part of Law of Obligations Act (LOA) Part 3 (Contracts for Use), Chapter 15
(Lease Contracts)) in Articles 271-338. At the same time, the majority of provisions in
DA were abolished. By definition, a lease contract is a contract by which the lessor
undertakes to grant the use of a thing to another person (the lessee) and the lessee
therefore undertakes to pay rent to the lessor (Art. 271 of the LOA). Residential lease
contracts are regulated as a special kind of lease contracts. Special regulation was
aimed to take into account the specifics of the residential lease as well as to ensure
protection of the weaker party — the lessee in this case.

Art. 272 para 4 4) of LOA excludes provisions of residential lease contracts to “lease
contracts the object of which is a dwelling which the state, a local government or other
legal person in public law leases, in order to perform its functions arising from law, to
persons who urgently need a dwelling or persons acquiring education, if the lessee is
informed of the intended use of the room upon entry into the contract”. The exclusion
mainly concerns social housing in narrow terms, i.e. social housing for persons or
families who are unable or incapable of securing housing for themselves or their families
(in the meaning of Art. 14 of SWA). Thus, social lease contracts are subject to the
provisions established by the rural municipality or city council on the basis of Art 8 of
Dwelling Act within the framework of general provisions of lease contracts in LOA.

Who was the political driving force? Was it based on a particular legal philosophy (e.g.
socialism)? Is there a particular philosophy behind the rules (e.g. protection of the
tenant’s home as in Scandinavia vs. just a place to live as in most other countries)

Housing reform that took place in the 1990s in Estonia transformed housing policy in the
most radical way. The system of pure state control was replaced with a laissez-faire
system.®*® It was presumed that persons and households could themselves guaratee a
decent standard of life. In order to facilitate this self-management, the Constitution
provides for basic rights and freedoms.**’ Estonian housing policy generally is extremely

%4 Government Regulation of 7 Feb. 1999 Adoping Standards for Dwellings (Eluruumidele esitatavate

nduete kinnitamine). - RT 1 1999, 9, 38.
%5 Kéve (2001), 33.
%% see generally Kahrik (2000); Kahrik, Kdre, et al (2003); Lux, Kahrik, et al (2012); Kahrik & Kére (2013).
%7 Annus & Aaviksoo (2002).
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liberal; public sector intervention is minimal.®**® Social housing in the framework of
national housing policy remains modelled as targeted residual social housing, i.e. it is
only directed to those individuals and households whose demand for housing with
decent quality at affordable frice is not satisfied by the market, and it is targeted only at
the most vulnerable groups.®°

Although the bases of the Estonian housing policy have not been very expressly agreed,
the few formulated principles (Estonian Housing Development Strategy, 2003°¢)
acknowledge neo-liberalism as the dominating basic principle in developing the policy.
The mechanisms applied to influence the construction of housing and financing
construction is based directly on the ideas of filtration theory.*®* Unfortunately the
analyses show that filtration theory does not work in conditions prevailing in Estonia.*®?
Complex reasons may be deemed responsible for that:

Firstly, property in Estonia is relatively overpriced.®*® This fact could be related to
housing policy of implementing only demand-side measures targeted to wealthy
households.*®* Liberal lending policy resulted in speculative money being
diverted to the housing market.>®

Secondly, limited resources should be mentioned. Home loans have been
affordable for only about 160 thousand households (Dec 2013), i.e. 26 % of the
households. Also the inequality of income distribution hinder any positive spill-
over effect. Thus, the number of persons who could move upwards in the real
estate market (and on the social scale) is very limited. It is a characteristic of
Estonia that there is a relatively high proportion of poor among owner-occupiers
compared to the Scandinavian countries.

As a result, the advantages given to wealthy households do not enable the next social
groups to benefit and thus no chain permitting general social climbing exists. The
Estonian housing market is increasingly more clearly divided into separate sectors
(detached houses and apartment buildings, outskirts and suburbs, owned and rental
housing, concentration areas of households with high, medium and low status).®°

%38 Kahrik, Lux et al (2004).

%950cial Housing in the EU (January 2013), 12.

%9 Supra note 92.

%1 Kahrik, Tiit et al (2003),13. Filtration theory rest on the idea that providing housing for high income
households and let the house to filter down in order to conform supply for households of lower incomes.
%2 |hid., Social trends 2, 2001.

%3 See section 2.2 above.

%4 See section 3.6 above.

%5 See section 2.2 above.

%6 Kore, Kas ruumi jatkub koigile? Eesti elanike elamistingimustest. Eesti Statistikaseltsi aastakonverents
20-21.04.2011.< http://www.slideshare.net/Statistikaamet/jyri-kore-kas-ruumi-jatkub-koigile-eesti-elanike-
elamistingimustest> (last visited 20 March 2014).
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e What were the principal reforms of tenancy law and their guiding
ideas up to the present date?

Housing privatization, restitution and liberalization of the housing market®’ were three

pillars of housing reform.3*® After regaining independence in August 1991 the goal was
to create private law suitable for a democratic, market economy orientated state. 3

The decisions related to ownership reform were radical. It was decided to return or
compensate for unlawfully expropriated property to a wide circle of entitled subjects, and
state property was decided to be privatised on a very large scale.*”° Principles of
Ownership Reform Act*”* in 1991 were logically followed by the Privatisation Act®? in
1993. The passing of the Law of Property Act®”® and its entry into force on 1 December
1993 was the cornerstone in the effecting a break from central planning to an economy
based on free market principles, including private property and freedom of contract.
These developments formed the potential private rental market on the one hand, but
also created the problem of tenants in restituted houses, on the other.

In 1992, the Supreme Council of the Republic of Estonia made the decision®”* that the
preparation of the legal system had to be guided by the principles applicable in Estonia
before the year 1940. For private law, this implied guidance mainly by the principles
characteristic of the Germanic family of law. The Germanic family of law was chosen as
the basis for two reasons:

(1) the Germanic legal model had been applied in Estonia until 1940, and
(2) the draft civil code prepared by 1940, which also belonged to the Germanic
family of law, was a good source for preparing new draft law.

The choice did not imply a decision to copy the law of any particular country; it was
rather a choice of a system or a type of basic model.

Estonian tenancy law as part of contract law, was subject to major reforms in 2002 when
Law of Obligations Act (LOA) was enacted. Enactment of the LOA was the major step
toward the creation of European, democratic and market-oriented private law.

The Law of Obligations Act (LOA) aimed at establishing a homogeneous body of
regulations in the whole area of the law of obligations, including, inter alia, provisions of
residential lease contracts and insurance contracts.®”> Soon it became clear that the
initial idea, to use the 1940 draft Civil Code as the source for both property law and law
of succession, was not justified. The draft of 1940 was outdated (since it was based
mainly on BPLA) when compared to new developments and was no longer suitable as
the main source material. The main source materials for the LOA were the Principles of
European Contract Law®’®, Principles of International Commercial Contracts®”’, the 1980

%7 See section 1.2 above.

%8 K&re, Housing reform and residential segregation — Pre- and post- reform situation. Case of Estonia.
%9 varul (2000), 106.

379 varul (2000), 105.

371 Eesti Vabariigi omandireformi aluste seadus.- RT | 1993, 23, 411.

%72 Erastamisseadus. - RT | 1993, 45, 639.

33 Asjadigusseadus.- RT 11993, 39, 590.

%7 Decision of the Supreme Council of the Republic of Estonia of 6 July 1992.

%75 Kéve (2001), 35.

%% 0. Lando/H. Beale (eds.), Principles of European Contract Law, (The Hague: Kluwer Law International,
Parts | and Il, 2000, Part lll, 2003.

80



Convention on International Sale of Goods, and also the civil codes of Germany,
Switzerland, the Netherlands, Quebec, Louisiana among others, and contract law
directives of the European Union.®”® Also the German Act to Modernise the Law of
Obligations (Schuldrechtsmodernisierungsgesetz)®’® was taken into account. Lease
contracts are regulated by provisions largely based on German BGB and Swiss Civil
Code.

Human Rights:

e To what extent and in which fields was tenancy law since its origins influenced
by fundamental rights enshrined in

» the national constitution
= international instruments, in particular the ECHR

The following fundamental rights enshrined in the national constitution influenced (at
least indirectly) tenancy law:

Guarantee of property rights (Article 32 of the Constitution): The property of every
person is inviolable and equally protected. Property may be taken from the owner
without his or her consent only in the public interest, in the cases and pursuant to a
procedure provided by law, and for fair and immediate compensation.

Inviolability of a home (Article 33 of the Constitution): The home is inviolable. No
one’s dwelling or other premises lawfully occupied by him or her, or his or her workplace
may be forcibly entered or searched, except in the cases and pursuant to the procedure
provided by law to protect public order, public health or the rights and freedoms of
others, to prevent a criminal offence, to apprehend the offender, or to ascertain the truth
in a criminal case.

In case CCSCd_3-2-1-159-09, the Supreme Court stated that, if the landlord,
even though having rightfully extraordinarily terminated the lease contract due to
health hazard related to the dwelling, starts demolitions before tenant has moved
out, he/she may be faced with the claim for compensation of material or non-
material damages on the ground of infringement of the tenant’s basic right of
inviolability of their home. Thus, not only entering tenant’s premises or relocation
of personal property without justified reason, but also actions that endanger
tenant’'s home in a way that unauthorized third persons may gain assess to
tenant's home may constitute such infringement. The Civil Chamber further
stated that, even if generally, the infringement of the inviolablity of a home by the
landlord may occur during the validity of the lease contract, it is not precluded
even after the expiration of the contract as long as tenant has a possession of the
premies and uses it as his/her home.** In sum, even if tenant has lost the rights
to occupy the premises, the landlord’s only remedy is to commence court action
for eviction.

<http://frontpage.cbs.dk/law/commission_on_european contract law/PECL%20engelsk/engelsk partl og
Il.htm > (last visited 13 Jan. 2014).

8T Principles of International Commercial Contracts, Rome: UNIDROIT, 1994.

%78 varul (2000), 114.

9 Gesetz zur Modernisierung des Schuldrechts, BGBI. 2002 I, 3138.

%0 ccscd 3-2-1-159-09, 11-13.
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Principle of non-discrimination (Art 12 of the Constitution): Everyone is equal before
the law. No one may be discriminated against on the basis of nationality, race, colour,
sex, language, origin, religion, political or other views, property or social status, or on
other grounds. Incitement to ethnic, racial, religious or political hatred, violence or
discrimination is prohibited and punishable by law. Incitement to hatred and violence
between social classes or to discrimination against a social class is also prohibited and
punishable by law.

Free self-realization (Art. 19 of the Constitution): Everyone has the right to free self-
realisation. When exercising his or her rights and freedoms and fulfilling his or her
duties, everyone must respect and observe the rights and freedoms of others, and obey
the law.

Right to private and family life (Art 26 of the Constitution): Everyone is entitled to
inviolability of his or her private and family life. Government agencies, local authorities,
and their officials may not interfere with any person’s private or family life, except in the
cases and pursuant to a procedure provided by law to protect public health, public
morality, public order or the rights and freedoms of others, to prevent a criminal offence,
or to apprehend the offender.

Freedom of information (Art 44 of the Constitution): Everyone is entitled to free
access to information disseminated for public use.

e Is there a constitutional (or similar) right to housing (droit au logement)?

In short, the Constitution of Estonia does not directly stipulate everyone’s right to
housing.

In case 3-4-1-7-03%% the Supreme Court, decided that § 22'(4) of the SWA, in force
from 1 January 2002 until 5 September 2003, was unconstitutional to the extent that
expenses connected with public housing of needy persons and families who were using
dwellings not referred to in § 22(4)%? of the Act were not taken into account and were
not compensated for upon the grant of subsistence benefits. In this case the Supreme
Court had to interpret Article 28 of the Constitution. The Court ackowledged that basic
social rights can be derived from the underlying principles of the constitution such as
principles of human dignity and social justice (Art 10 of the Constitution), stating:

14. The petitions of the Chancellor of Justice and the Tartu Administrative Court
pertain to the right to state assistance in the case of need, provided for in § 28(2)
of the Constitution. The referred right is a fundamental social right, proceeding
from the principles of a state based on social justice and human dignity referred
to in 8 10 of the Constitution. Both are constitutional principles.

The concept of a state based on social justice and the protection of social rights
contain an idea of state assistance and care to all those who are not capable of
coping independently and sufficiently. Human dignity of those persons would be
degraded if they were deprived of the assistance they need for satisfaction of
their primary needs.

%81 RKPJKO 21.01.2004, 3-4-1-7-03, p 14-16..

%2 Which excluded hostels from among dwellings acceptable as permanent dwellings for the purposes of
granting subsistence benefits amounts to discrimination against a group of persons with a certain social
status, i.e. students.
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15. The Constitution determines neither the amount nor the conditions for the
receipt of social assistance. The second sentence of the second indent of § 28 of
the Constitution, pursuant to which the categories and extent of and conditions
and procedure for the receipt of assistance shall be provided by law, leaves it for
the legislator to decide to what extent the state shall grant assistance to needy
persons. The legislator is granted an extended power of decision because of the
fact that economic and social policies and the formation of the budget are within
the competence of the legislator. Still, an increase of tax burden and redistribution
of resources may result in a collision of social rights with other fundamental rights.

16. Nevertheless, an extended freedom of decision of the Riigikogu in the sphere
of fundamental social rights does not mean that the legislator as the developer of
economic and social policies may, using the argument of limited resources, freely
decide to what extent and to whom the social rights established by § 28 of the
Constitution shall be guaranteed (see also judgment of the Administrative Law
Chamber of the Supreme Court of 10 November 2003 in matter no. 3-3-1-65-03 -
RT | 2003, 34, 349). In making social policy choices the legislator is bound by the
constitutional principles and the nature of fundamental rights. The right to receive
state assistance in the case of need is a subjective right, in the case of violation
of which a person is entitled to go to court, and the courts have an obligation to
review the constitutionality of an Act granting a social right. But a court of
constitutional review must avoid a situation where the development of budgetary
policies goes, to a large extent, into the hands of court. That is why in
implementing social policies the court can not replace the legislative or executive
powers.

The Constitution provides for the right to state assistance in the case of need.
Arising from this the court has a duty to intervene when the assistance falls below
the minimum level. The Constitution empowers the constitutional court to prevent
the violation of human dignity. The understanding that the principles of a state
based on social justice and human dignity are guaranteed when the state
guarantees the satisfaction of primary needs of needy persons, helps to delimit
and balance the competencies of branches of power.

It follows, that the Estonian legislator has an objective obligation to consider
constitutional principles, i.e. also the principle of social state (Article 10 of the
Constitution) while making social policy choices. Subjective dimension is somewhat
narrower and corresponds to the state’s obligation to provide government ‘assistance in
the case of old age, incapacity for work, loss of provider, or need’ within the meaning of
article 28 of the Constitution.**® Thus, a person has a subjective right to get support form
the state ‘in case of need’. Upon alleged infringement of such right, the court based on
the person’s claim, has to determine the constitutionality of the respective legislation.

%83 § 28 of the Constitution: Everyone has the right to the protection of health.An Estonian citizen has the

right to state assistance in the case of old age, incapacity for work, loss of a provider, or need. The
categories and extent of assistance, and the conditions and procedure for the receipt of assistance shall
be provided by law. Citizens of foreign states and stateless persons who are in Estonia have this right
equally with Estonian citizens, unless otherwise provided by law.The state shall promote voluntary and
local government welfare services.Families with many children and persons with disabilities shall be under
the special care of the state and local governments. - See more at: http://www.president.ee/en/republic-of-
estonia/the-constitution/#sthash.yQIVOWo5.dpuf
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The right to housing is also related to the constitutional right to the protection of health
(Art. 28 para 1 of the Constitution), as unsuitable living conditions are one of the main
reasons for falling ill and ill health. In this context, providing shelter (if necessary, in
heated rooms) and facilities for washing oneself are argued as being minimum
requirement.®*

Legal literature has discussed the legal essence of the right to housing®®: it is formed

by the security of tenure (protection from forceful eviction); availability of housing
(affordability of housing expenses); non-discrimination in the housing market; living
standard of housing; access to public services related to housing (clean drinking water,
sewerage system, electricity, heating, infrastructure, roads, lighting and other such). In
other words, the basis here is the United Nations definition of adequate housing
standard.

There are no legal definitions in Estonia for ‘minimal’ and ‘adequate’ housing standard
as at the moment Estonia has not ratified The European Revised and Improved Social
Charter (1996) Art 31 - the right to appropriate housing at reasonable price. “Housing
meeting certain standards” here means housing on an adequate level, at which the
relevant health care requirements have been met. The uncertainty of how high the
required standard will be was one of the reasons Estonia did not ratify Article 31.%°

The right to housing as a social right has in Estonian court practice been indirectly
recognized by the Civil Chamber of the Supreme Court®®’. The Civil Chamber of the
Supreme Court has gone quite far and demanded that a municipality must not evict
insolvent and indebted tenants from municipal dwellings even when they have not paid
rent for a considerable time period. Namely, it is forbidden to evict from a municipal
dwelling when the local government is obliged to provide social assistance to the person
living in the apartment, and the rent debt has arisen for valid reasons.

However, it is an acknowledged principle also by ECHR, that Article 8 of the European
Convention on Human Rights does not constitute everyone’s right to housing and in
socio-economic matters such as housing the amount of discretion available to the State
is necessarily a wide one.>®

%84 < http://www.pohiseadus.ee/ptk-2/pg-10/ >, (last viited 16 Dec. 2014), p. 3.1.2.
35 Annus and Aaviksoo, 2002, with reference to S. Leekie

%86 Kahrik, Tiit et al (2003).

%7 ccscd from 18 October 2000 in civil case No 3-2-1-104-00.

%8 Kanger, (2010). E.g. Application no. 8459/03 Zhanna DZHARAGETI vs.Russia.
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6. TENANCY REGULATION AND ITS CONTEXT
6.1. General introduction

e As an introduction to your system, give a short overview over core principles
and rules governing the field (e.g. basic requirements for conclusion,
conditions for termination of contracts by the landlord, for rent increase etc.;
social orientation of tenancy law in force; habitability (i.e. the dwellings legally
capable of being leased))

First it should be noted that given the facts that the current regulation (Law of
Obligations Act) is in force only since 1 July 2002 and the rental market is quite
underdeveloped (see section 1 of the report), the case law of Supeme Court and the
availability of the secondary literature is very limited. In fact, there are no monographs
on the topic, only one set of commentaries®*® and few articles about the tenancy law in
force. This is the reason why some of the following questions may not be answered
thoroughly.

Applicable rules

Lease contract, by definition, the is a contract by which the lessor undertakes to grant
the use of propery to another person (the lessee) and the lessee therefore agrees to
pay rent to the lessor (Art. 271 of the LOA)*®. The objects of the lease contract may be
immovables and movables, residential dwellings and business premises, agricultural
property.

The provisions regarding lease contracts apply in general to all kinds of contracts for
use, i.e. commercial lease (Arts. 342-360 of the LOA)***, financial leasing (Arts. 361-367
of the LOA), licence agreement (Arts. 368-374 of the LOA), franchising (Arts. 375-378 of
the LOA), time-share (Arts. 379-388 of the LOA) and gratuitous use (Arts. 389-395 of
the LOA).

Residential lease contracts as a special kind of lease contracts are regulated in the Law
of Obligations Act Part 3 (Contracts for Use), Chapter 15 (Lease Contracts) Arts. 271-
338. For residential lease contracts general rules regulating the lease contracts are
applicable in so far as there are no special, mainly tenant-protective, rules applicable to
residential lease contracts.

The object of the residential lease contract is a dwelling. Dwelling under Article 272 of
the LOA is a residential building or apartment which is used for permanent habitation.
Thus, two prerequisites should be fulfilled in order to qualify the lease relationship as a
residential lease contract:

1) the purpose of the contract is that a natural person habitates in the premises,
and
2) the premises are suitable for permanent residence.

%9 Varul, et al (2007).
%% source: BGB § 535 (1) Mietvertrag.
%1 Source: BGB § 581 (I) Pachtvertrag.
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Provisions concerning residential leases do not apply to the following contracts (Art 272.
(4) 4) of the LOA)**%

(1)

(2)
3)

(4)

Social

lease contracts, with a term not exceeding three months, for premises of
accommodation establishments (i.e. hotels, hostels) and premises intended for
holiday use, and lease contracts entered into for only temporary use of other
premises;

lease contracts the purpose of which is to sublease rooms for profit>®;

lease contracts the object of which is a dwelling which is part of the dwelling used
by the lessor and the greater part of which is furnished by the lessor;

lease contracts the object of which is a dwelling which the state, a local
government or other legal person under public law leases, in order to perform its
functions arising from law, to persons who urgently need a dwelling or persons
pursuing on education. The lessee should be informed of the intended use of the
premises upon entry into the contract.

housing lease contracts fall under the latter exception (no. 4) as the exclusion

mainly concerns social housing in narrow terms, i.e. provided by Art. 14 of SWA. *** The
purpose of the exclusion under Art. 272 para 4 sec 4 is to guarantee that the state, local
governments or other legal persons in public law are not covered by overly tenant-
protective regulation in fulfilling their obligations deriving from Constitution Art. 28 para 2
and Art.14 of the SWA. It is presumed that all decisions of local governments are public
interest-driven and that they do not abuse their position in establishing provisions for

social

housing contracts.®* However, there are several preconditions for the exclusion

to apply:

Firstly, the landlord should be the state, a local government or other legal person
in public law. Thus, the exclusion does not apply in case the landlord is, e.g., an
association (as a legal person under private law) founded by the municipality or
other legal person under public law.3%

Secondly, it is necessary that the lessor leases the dwelling in order to perform its
legal functions — a concrete task arising from law (e.g. Art 14 of the SWA).

Thirdly, the lessee should fall into the category “persons who urgently need a
dwelling”, i.e. not only socially unsecured persons and persons unexpectedly
unable to reside in their dwelling, but also persons who lost their home by an
accident or who are forced to work farther away from home. In the latter case,
however, it is still questionable whether it is reasonable to presume (taking into
account local market conditions) that the lessee takes care of the dwelling on his
own. It should be noted though, that there is considerable difference of opinion

%92 5ource: BGB § 549 (l1).

393

l.e., If the lessee of residential dwelling is a legal person, the rules on lease of residential dwelling

aJopIy only to the contracts of sublease (if the sublessee is a natural person).

%94 e. social housing for persons or families who are unable or incapable of securing housing for
themselves or their families.

% paal (2007), commentaries to Art. 272 of the LOA.

3% Ipid.
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among local governments as to the interpretation of this precondition and the
meaning of terminology used there.**’

Lastly, the lessor should inform the lessee of the intended use of the residential
space upon entry into the contract.’*® The tenant of social housing should
understand by entering into contract that he or she leases dwelling under specific
terms applicable to social residential lease contract.

Provided that the contract falls under the exception, i.e. could be categorized as a social
housing contract, it is a subject to the provisions established by the rural municipality
council or city council on the basis of Article 8 of Dwelling Act within the framework of
general provisions for lease contracts under the LOA. As a result, social housing
contracts do not impose the same responsibilities on the public landlord towards the
lessee as would private residential leases:

First, only the general provisions of lease contracts govern the landlord/tenant
relationship and not special regulations applicable to residential lease contracts.
For example, a tenant being provided with social housing may not rely on tacit
renewal provisions formed in Article 326 para 2 of LOA, can neither contest
termination of the contract as being contrary to the principle of good faith (Art.
326 para 1 of LOA) nor the excessive amount or excessive increase in the
amount of the rent for the dwelling (Arts. 302 and 303 of LOA). The referred rules
are special rules for residential leases and therefor (without direct reference to
them) not applicable for social lease contracts.

Second, as Article 275 of the LOA (i.e. prohibition against derogation from the
requirements of law regarding the rights, obligations and liability of the parties to
a residential lease contract to the detriment of the lessee) only applies to
residential lease contracts, the applicable law (i.e. provisions of lease contracts
except for special rules regading residential lease contracts) is dispositive. As a
result, the municipality as lessor could prescribe conditions less favorable to the
tenant being housed in public social housing. The usual modification of the law
would be imposing on the maintenance and renovation obligations®*®* (Art. 276
para 1 and 280 of LOA) and excluding subletting (Art. 288 of LOA)).*®

In relation to lease contracts for social housing, in this report it is further indicated,
whether the concrete norm under scrutiny is: (1) a special provision for residential lease
contracts (and as such, is not applicable in case of social housing contracts) or (2)
applies also in case of social housing, but is of dispositive character. As far as it is
possible, the actual contract practice of social housing is generalized.

*7 n contrast, in Tartu social lease contracts (as falling under the excemption) are concluded only in order

to fulfil the obligation under Art. 14 of SWA. In other cases (tenants of restituted houses, dwelling for
municipal officials, etc), a normal residential lease contract is concluded. In Tallinn, all public lease
contracts (municipal, social, under special residential program) are considered as falling under the
exception. It is questionable, whether in all those cases the condition that the lessee of social dwelling
should fall under category “persons who urgently need a dwelling” is being honoured. However, as there
is a shortage of the social dwellings, in practice, the applicant’s social capability is assessed as one of the
criteria probable in all cases.

%98 cf. paal (2007), Art. 272, comment 3.6.4.

%99 For details see section 6.5 below.

% |bid.
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Basic requirements for conclusion

There are no special requirements for conclusion of a residential lease contract; general
contract law provisions laid down in the LOA Chapter 2 Contract Division 1 General
Provisions apply. A contract is entered into by an offer being made and accepted or by
the mutual exchange of declarations of intent in any other manner if it is sufficiently clear
that the parties have reached an agreement.’®* As the contract for lease has no
characteristic of a personal contract, it could be concluded through agents. The lease
contract is a consensual contract by its nature and valid even if the subject of the
contract does not belong to the lessee (sublease, right of superficies, usufruct).**

Lack of right of representation®®® or lack of legal capacity may be grounds for the

transactions being void. Persons who are under 18 years of age (minors) and persons
who due to mental illness, mental disability or other mental disorder are permanently
unable to understand or direct their actions, have restricted active legal capacity and the
validity of their transactions is dependent upon the prior consent or subsequent
ratification of their legal representatives (Arts. 8-11 of General Part of Civil Code Act
(GPCCA)*). Further restrictions are imposed by the Family Law Act (FLA)*®. Namely,
a guardian, on behalf of a ward, shall not, without prior consent of a court, enter into a
residential lease contract which does not terminate or which cannot be terminated within
one year after the ward becomes an adult (Art. 188 of FLA). A contract entered into
without the prior written consent of court is void unless a court subsequently ratifies the
transaction. Ratification is valid when the guardian notifies the other party thereof. If a
ward has acquired active legal capacity, he or she may ratify the transaction himself or
herself*®®. This restriction does not apply to a parent who is concluding a residential
lease contract on behalf of a child.*"’

As there are no formal requirements for lease contracts provided for in the law,
residential lease contracts may be entered into in any format (Art. 77 para 1 of the
GPCCA). However, one has to take account of the rule that if the contract of residential
lease with a term exceeding one year is not entered into in writing, the contract is
deemed to have been entered into for an unspecified term (Art. 274 of the LOA*®%®).

The essential conditions of contract would be identification of the object of the lease,
amount of rent, the parties and the term of the contract. There are no minimum
requirements prescribed by law as to the minimum content of the contract. However, as
of the 9 January 2013, the owner of the residential building with indoor climate control or
a part of it, has to ensure, in the event of lease, the presence of an energy performance
certificate where such is required and must allow it to be inspected.*®® Lack of energy
performance certificate in itself does not affect the validity of the lease contract but may
influence the decisions of the potential lessee to choose between the alternatives of
different energy consumption level.

9L Art. 8 (1) of the LOA.

492 Cf. Kull & Varul (2013), Ch 6 ‘Lease’.

93 |bid., Arts 115 ff.

404 Tsjviilseadustiku tldosa seadus. - RT 2002, 35, 216.
%% perekonnaseadus. - RT | 2009, 60, 395.

“% |bid., Art.189.

97 |bid., Art. 131.

408 Analougue to Art. 550 of BGB.

99 Art, 3° para 7 of Building Act.
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Also lease contracts for social housing as a form of private law relationship are subject
to general contract law. It is up to municipality to decide the terms of the contract for
lease of social dwelling. In reality, municipalities conclude lease contracts in written
form. For eligibility criteria of each prospective lessee for social lease contract, see
section 4.3 above.

Duration of the contract and conditions for termination

A lease contract can be concluded for specified or unspecified term. Social housing
lease contracts are usually term contracts for period of 1- 5 years according to the policy
of a respective municipality, i.e. the landlord. There is a tendency to conclude contracts
with longer term if it is unreasonable to assume that the economic and social prospects
of the tenant would improve in one or two years.

As was briefly explained in Judgement of the Constitutional Review Chamber of the
Supreme Court in case no. 3-4-1-20-04,*° section 37 of the LOA contains several
protective measures against unilateral termination of tenancy contracts. Pursuant to 8§
313 of the LOA a contract entered into for a specified term may be cancelled only with
good reason. Extraordinary termination is permissible primarily in the circumstances
referred to in 88 314-319 of the LOA. Pursuant to 8 312(1) of the LOA, either party may
cancel a lease contract entered into for an unspecified term by giving at least three
months’ notice. As in the case of tenancy contracts for specified term, the contracts
entered into for an unspecified term may be terminated for a good reason and mainly in
the circumstances enumerated in 88 314-319 of the LOA. And even a valid cancellation
can be contested by a tenant in a court pursuant to 8 326(1) and 8§ 327 of the LOA, if the
cancellation is contrary to the principle of good faith.***

Further protection to tenants is provided by Article 326 para 2 of the LOA, pursuant to
which, upon termination of a lease contract by the lessor, the lessee of the dwelling may
demand that the lessor extend the lease contract for up to three years if termination of
the contract would result in serious consequences for the lessee or his or her family.
Tenants are guaranteed a opportunity to address their concerns a lease committee or a
court for the protection of their rights. Pursuant to the principle of good faith a lessor may
not cancel a tenancy contract during a period when proceedings are pending concerning
the lease contract before a lease committee or court (8 327(2) of the LOA). See further
section 6.6 below.

This provision also applies to lease contracts for social housing, but as dispositive
regulation. It is usually agreed in social ental contracts, that the tenant may terminate
the contract before term by giving 1 month’s*'? or 3 month’s advance ***notice.

The law provides for tacit renewal of term lease contracts. In general, if, after expiry of
the term of a lease contract, the lessee continues to use the property, the lease contract
is deemed to have become a lease contract entered into for an unspecified term unless
the lessor or lessee expresses some other intention to the other party within two weeks.
The term for the expression of such intention shall commence for the lessee as of expiry

10 Avilable in English: <http://www.nc.ee/?id=396 > (last visited 27 March 2014).

1 E g. CCSCd of 29 October 2004 in civil matter no. 3-2-1-100-04 — RT 11l 2004, 30, 321.

412 Section 21, Social lease contract, Tallinn,
https://oigusaktid.tallinn.ee/?id=3001&aktid=92762&fd=1&leht=1&q sort=elex_akt.akt vkp;

“I3 Section 10.2 Social lease contract, Tartu.
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of the lease contract and for the lessor as of the time when the lessor learns that the
lessee is continuing to occupy the property (Art. 310 para 1 of the LOA). This rule also
applies to lease contracts for social housing, but as dispositive regulation. However,
there is a specific regulation for residential lease contracts: a residential lease contract
which is entered into for a term of at least two years becomes a lease contract entered
into for an unspecified term after expiry of the term, unless any of the parties give
notification at least two months before expiry of the term that the party does not wish to
extend the contract.***

Conditions for rent increase

First, it should be mentioned that there is no regulatory limit as to the amount of rent
level. Futher, in the case of a residential lease contract for an unspecified term, it is
presumed that the lessor may unilaterally raise the rent after each six months as of entry
into the contract (Article 299 para 1 of the LOA).*® The law provides for special
formalities as to the content and form of the notice to that effect, which should be
received by the lessor not less than thirty days before the intended increase in rent.

This provision generally applies to social residential lease contracts (dispositive), but is
irrelevant because of the majority of social housing contracts are contracts for a
specified term and provide only for the cost of utilities.**°

In a residential lease contract for definite term, the parties are free to agree on periodic
increases of rent provided that:

(1) the lease contract is entered into with a term of at least three years and;

(2) the rent increases not more than once a year and;

(3) the amount of the increase in rent or the basis for calculation thereof are precisely
set forth (Art. 300 of the LOA).

A tenant may not contest the initial amout of rent but may (under residential lease
contract) contest an excessive increase in the amount of rent before the lease
committee*!” or in court (Art. 303 of the LOA). Also, if a lessor receives an excessive
benefit due to significant changes in the bases for calculation of the rent, particularly a
decrease in expenses, the lessee may contest the excessive amount of rent (Art. 302 of
the LOA). The rent for a dwelling is considered to be excessive if unreasonable benefit
is received from the lease of the dwelling, except in the case of a luxury apartment or
house (Art. 301 of the LOA). Right to contest is a specific regulation for tenants of
residential lease contracts and as such does not apply to social housing lease contracts.

Social housing tenants could contest the level of rent (if there are any bases to do so) in
Administrative Court.**®

Social orientation of tenancy law in force

The contract of residential lease is based largely on the principle of protection of the
weaker party, the lessee:

“4 Art. 310 para 2 of the LOA.

5 1f the dwelling is part of the real estate (immovable) which it routinely is,
“1° Art. 5 of the Regulation on providing municipally owned housing in Tartu.
ar Currently formed only in Tallinn.

#183.2.4-1-04.
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Firstly, there are provisions of special protective measures which apply only to
residential lease contracts.

Secondly, contrary to general rule of freedom of contract, provisions of law
regarding the rights, obligations and liability of the parties to a residential lease
contract are half-mandatory, i.e. agreements which derogate from the provisions
of law regarding the rights, obligations and liability of the parties to a residential
lease contract to the detriment of the lessee are void (Art. 275 of the LOA).

It should be emphasized again that the referred provision does not apply to social
housing lease contracts, which are subject to rules drafted by local governments.

Habitability (i.e. the dwelling’s legally capable of being leased)

Under free market conditions there are no regulatory limitations as to the dwellings
capable of being leased. Law of Obligation Act generally refers to dwelling as a
residential building or apartment which is used for permanent habitation. If the premises
leased are not in general terms perceived as dwelling (not habitable), the tenant-
protective regulation of residential lease contracts does not apply.

In case of contracts for social housing, municipalities have to take into account the
Government’s Regulation on Requirements to the Dwellings.**® Accordingly, dwelling
provided for social housing should meet the following regulations. The purpose of the
requirements of the dwelling is to guarantee safety and a healthy environment to the
residents. According to the regulation, dwelling is defined as a residence house,
apartment or other separated room, that meets requirements for living quarters. Dwelling
should be in the condition allowing persons to stay there round the clock. Dwellings
must have a separate entrance door. Minimum floor area is 8 m?. Each room should
have at least one window, which provides the opportunity to ventilate the premises and
ensures adequate natural lighting. The window and the floor area ratio should not be
less than 1:8. Dwelling should have natural or mechanical ventilation. The air
temperature in the dwelling must be optimal to create a warm cozy feeling for the
residents. In case of people's prolonged stay in the room, the indoor air temperature
should not be below 18 ° C. Optimal indoor air humidity is 40-60 percent. A dwelling
must be equipped with a closet or in the absence of it there should be possibility to use
the toilet in the immediate area. Access to cold water of suitable quality for drinking)
should be guaranteed in the same building or in the immediate area.

e To what extent is current tenancy law state law or infra-national law (if legislative
jurisdiction is divided: what is the allocation of competencies and for which subject
matters)

Legislative jurisdiction in the Republic of Estonia is exercised only by the Parliament. In
the context of tenancy law it means that LOA as the primary source of regulation is
uniformly applied in the territory of Estonia.

The council and the government of municipalities have the right to issue regulations
having the force of legislation of general application.*?° Following the delegation norm in
Art. 8 of the DA, rural municipality councils or city councils have established procedures

19 Government Regulation of 7 Feb. 1999 Adoping Standards for Dwellings (Eluruumidele esitatavate

nduete kinnitamine). - RT 1 1999, 9, 38.
20 Art 7 of the Local Government Organisation Act.
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for the provision and use of social housing in order to fulfill the obligations imposed on
municipalities by Art. 14 of SWA. The legislation of the council and the government is
effective on the administrative territory of the respective local government unit.

e |s the position of the tenant also considered as a real property right (and therefore
also governed by property law) or (only) as a personal (obligatory) right?

In principle, the lease contract creates recipriocal rights and obligations only between
the lessee and lessor. As long as the object of the contract isn’t transferred into the
possession the lessee, the latter has only an obligatory right to claim possession (Art.
276 of the LOA). A person who possesses a thing (i.e. has actual occupany and control
over a thing) on the basis of a residential lease or other relationship which grants the
person the right to possess the thing of another person temporarily, is a direct
possessor, while the other person is an indirect possessor (Art. 33 of the LPA).

After transfer of the object into the possession of a lessee, the lessee’s right of
possession is protected as an absolute right. As a possessor, the lessee is entitled to
assert claims arising from violation or deprivation of possession (Arts. 44-45 of PLA) or
the claim for compensation of damage.***

Elements of real rights can be found in regard to the regulation on change of ownership
of leased immovable (i.e. dwelling). The principle “sale doesn’t break hire” under
Estonian law protects the tenant in case the identity of the owner changes after transfer
of the thing into the possession of the lessee in the event of transfer of ownership upon
compulsory execution or in bankruptcy proceedings (Art. 291 (1) of the LOA). In such
case, the lease as a contractual right to use the property will be transferred to the new
owner who can then terminate such contract within three months, but only if the acquirer
urgently needs the leased premises (Art. 324 of the LOA). The new owner does not
have the right to terminate based on the referred terms if a notation regarding the lease
contracts has been entered in the land register (Art. 324 of the LOA). If the new owner
does terminate a lease contract entered into for a specified term before expiry of the
term of the contract, the previous owner shall be liable for any damage caused by
termination of the contract to the lessee. See section 6.6 for more details.

The elements of real right can be traced from the rule that spouses or family members
have a right to assume and continue as parties to the lease contract in the event of the
tenant’s death (Art. 321 of the LOA).

However, there are also genuine property rights, such as the right of habitation (Art. 227
of the PLA), see section 1.4 above.

e To what extent is the legislation divided up into general private law and special
statutes? To what extent are these rules mandatory and dispositive? Does the
relationship between general and special rules work properly so as to create legal
certainty?

As mentioned above, residential lease contracts as a special kind of lease contracts are
regulated in the LOA Part 3 (Contracts for Use), Chapter 15 (Lease Contracts) Art.-s
271-338. General civil law principles (i.e General Part of Civil Code Act) as well as
general contract law provisions (i.e general part of the LOA) on lease contracts are
applicable in general, and more specifically, to residential lease contracts.

421 Arts. 1043-1045 of the LOA.
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There is no noteworthy discord between general and special rules. As the law itself is
new it takes time to discover the latent problems and address such issues through
application and interpretation by Supreme Court. However, there is a legal debate,
whether theSupreme Court*?? has rightfully applied Art. 196 para 2 of the LOA as a
general norm in addition to the special norm applicable to lease contracts (Art. 316 of
LOA). See also section 6.6 below.

Provisions of residential lease contracts are half-mandatory, i.e. agreements which
derogate from the provisions of law to the detriment of the lessee regarding rights,
obligations and liability of the parties to a residential lease contract are void (Art 275 of
the LOA).

Social housing lease contracts are subject to the provisions established by the rural
municipality council or city council on the basis of Art. 8 of DA within the framework of
general provisions for lease contracts in the LOA. The provision for social rental
contracts set by municipalities should be aimed at fulfilling the obligation deriving from
the Constitution Art. 28 (2) and Art. 14 of SWA. The delegation norm Art. 14 of the SWA
refers to the Art 8 of Dwelling Act’®®. The latter, however, does not specify any
condition, stating only, that the local government has to establish the order for
registering the residents in need of social housing and the order for distribution and
maintenance of municipal housing stock. As the result, municipalities vary as to the
conditions set for the eligibility of tenants and terms of social lease contracts.
Furthermore, general terms of contracts formulated by different local government*?*
reveal, that there may be differences*® in interpreting Article 272 of the LOA which
excludes application of the provisions of the residential lease contracts on social
housing lease contracts.

e What is the court structure in tenancy law? Is there a special jurisdiction or is the
ordinary one competent? What are the possibilities of appeal?

Administration of justice in disputes arising from lease contract as a civil matter is
assigned to ordinary county courts. County courts are the courts of first instance and
hear all civil, criminal and misdemeanour matters. “*® A claim arising from a lease
contract under the law of obligations, or from the validity of such contracts should be
filed with the court having venue over the location of the immovable.**’

Upon the filing of a statement of claim, a state fee shall be paid on the basis of the value
of the action.*”® The value of an action in the case of a dispute relating to the validity or
duration of a lease contract is the sum total of the user fees payable for the time under
dispute which shall however not be longer than one year. In the case of a dispute
relating to delivery of the possession of an immovable, construction works or part
thereof due to the expiry of a contract, the value of the action is the sum total of the user

422 cCSCd 3-2-1-146-04 (20 Dec. 2004).

23 Art. 14 of SWA: The procedure for the provision and use of social housing shall be established by the
rural municipality council or city council on the basis of Art. 8 para 2 of the Dwelling Act.

az4 E.g Tallinn, Tartu and Parnu compared.

% gee supra note 397.

2% Art. 9 of Courts Act (kohtute seadus). - RT | 2002, 64, 390).

27 Art. 99 1 (6) of the CCP.

%8 Art. 57 of the State Fees Act (riigildivuseadus), - RT |1 2010, 21, 107.
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fees payable for one year.**® Full state filing fee rate for value of a civil matter up to
(inclusive) 1000 (average 3 month’s rent) euros is 175 euros.**°

Also ordinary civil court procedural rules**' apply, which means that there is the

possibility to appeal first to the circuit court, the court of the second instance, and the
Supreme Court as the court of the third instance.

As in any other civil matter, the court may, in justified cases involving an action with a
value not more than 2000 euros (together with the accessory obligations, 4000 euros),
adjudicate the matter by way of simplified proceedings at the discretion of the court,
taking account of only the general procedural principles (Art. 405 of the CCP).
Judgments of the county court in cases adjudicated by way of simplified proceedings are
subject to appeal only if the county court explicitly grants permission to appeal or in case
of severe violation of substantive or procedural law by the court of first instance which
could have influenced the outcome.

More specificaly, if the claim is directed only at the payment of rent or other sum of
money due, not exceeding 6400 euros, the case may be adjudicated by the court based
on a standard format petition by way of expedited procedure prescribed for matters of
payment order. A state fee in the amount of three per cent of the claim, but not less than
45 euros, shall be paid upon the filing of a petition in a matter of expedited proceeding of
a payment order.*** The court delivers the proposal judgement ordering payment and a
form for objecting to the proposed outcome to the debtor. In case the debtor files formal
objection within 15 days (or, in the case of service of the proposal for payment abroad,
within 30 days) after service thereof, the matter will be heard in actions by the court (or
terminated if so asked by the petitioner).**

In accordance with Law on Resolution of Disputes Related to Lease Contracts*** any

municipal entity may establish a Lease Committee (LC) for extrajudicial resolution of
disputes related to residential lease contracts of dwelling within its territory. In fact, only
the capital city Tallinn has established such committee.**® The Lease Committee is an
independent institution, and serves as an alternative to court in case of disputes related
to lease contracts with value less than 3200 euros. Decisions of the Lease Committee
are public. Decisions enter into force when parties do not contest the decision in court
within 20 days as of the receipt of the decision by the respective party. Parties cannot
bring the case before the court if there is in force a final decision of the Lease
Committee resolving the exact same dispute. The decision of the Lease Committee is
final and enforceable according to the rules of Code of Enforcement Procedure.**

According to statistics provided by Tallinn city government**’, during the period 2004-
2012, 1593 decisions have been issued by the Lease Committee, of which 629 were
initiated by lessees and 964 by landlords. Most of the cases concern claims for expelling
the tenant after having terminated the contract for nonpayment of rent. If the matter

29 Art. 128 of the CCP.

3% Annex 1 to the State Fees Act.

3L Code of Civil Procedure (tsivilkohtumenetluse seadustik), - RT | 2005, 26, 197.

32 Art. 57 of the State Fees Act.

33 Art. 481 et seq of the CCP.

*3* Utirivailduste lahendamse seadus.- RT | 2003, 15, 86.

“% Tallinna Linnavolikogu 30. aprilli 2003 maarusega nr 27 kinnitatud “Tallinna Utirikomisjoni pshimaarus”.
% Taitemenetluse seadustik, - RT | 2005, 27, 198.

437 Information received 12 Nov. 2013.
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between the same parties concerning the same claim on the same grounds is being
heard by a lease committee, the court refuses to accept the filing of the claim.**®

It should be noted that an arbitral agreement shall be null and void if its object is a
dispute concerning the validity or termination of a residential lease contract, and
vacating a dwelling located in Estonia (Art. 718 para 2 sec 1 of CCP).

e Are there regulatory law requirements influencing tenancy contracts

e E.g. a duty to register contracts; personal registration of tenants in Eastern
European states (left over of soviet system)

There is no duty to register residential lease contracts, but the lessee of an
immovable (i.e. incl. of a dwelling) may demand that a notation regarding the lease
contract be made in the land register (kinnistusraamat) (Art. 324 of the LOA). Such a
notation ensures that the actual owner of an immovable or a person for whose benefit
the dwelling is encumbered with a limited real right shall permit the lessee to use the
immovable pursuant to the lease contract and that a new owner does not have the right
to terminate the lease contract unless the acquirer urgently needs the leased premises
(Art. 323 of the LOA).

There is no requirement to register tenants. However, pursuant to Art 39' of
Population Register Act**® all Estonian inhabitants have a duty to make sure that their
residence data as listed in the Population Register are correct. GPCCA Art 14 defines
the residence of a person as the place where he or she permanently or primarily lives. If
a person is not an owner of the premises listed in the notice of residence, he or she shall
add to the notice of residence a copy of a document certifying the right to use the
premises (e.g. a lease) or permission from the owner of the room (by signature on the
notice of residence).** If a person’s place of residence in the Population Register is
listed as a space belonging to the owner, but the resident does not have the right to use
it, the inhabitant’s right to use the space has ended and the person does not use the
owner’s space as a place of residence, the owner of the premises has the right to submit
a notice to the Population Register for amending the data (to de-register the residents).
The local government will inform the resident regarding the application by the owner of
the premises by registered mail, and a notice shall be sent to the Official Gazette
(Ametlikud Teadaanded) for publication. The owner’s application shall not be approved if
the person documents his or her right to use the dwelling within one month of receipt of
the application or publication in the Official Gazette (Ametlikud Teadaanded), or if there
is a pending court case over the right to use between the owner and the resident

List of applicants and registers of social residential lease contracts in force are managed
by local goverments.

e Regulatory law requirements on - new and/or old - habitable dwellings capable
of being rented - e.g. on minimum size, number of bathrooms, other
mandatory fittings etc.

There are no specific requirements as to the conditions of the dwelling suitable as an
object of the residential lease contract. The Law of Obligation Act generally refers to

*% Art. 371 of the CCP.
%% Rahvastikuregistri seadus. - RT | 2000, 50, 317.
“0 Art. 40 para 6 of Population Register Act.
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dwelling as a residential building or apartment, which is used for permanent habitation
(Art. 272 (1) of the LOA). As residential lease contracts are subject to special
(protective) regulation, the definition of the dwelling is important. It is to be determined
as a matter of fact, whether the object of the contract can be considered to be a
residential building or is it an apartment used for permanent habitation, and whether
protective provisions of residential lease contracts apply or not. Such determination is
independent of any public law regulation, neither is it related to any entry in the registry.
For example, the absence of the ‘occupancy and use permit’ issued by local authority
does not in itself concern the private relationship as far as there are no material defects
in the dwelling.

In this context, the minimum requirements for habitability do not affect the qualification
under the LOA. The decisive matters are whether the space in question is generally
habitable and whether there is a declared intention to use the space as the place for
permanent habitation. Only in case the object of the contract is not habitable according
to common understanding (basement box, boiler plant, etc.) the question may rise
whether the contract for lease of such space could be classified as a residential lease
contract.***

Thus, the condition of the dwelling is a matter of the parties’ agreement and non-
conformity of a leased premise is a matter for contractual remedies.** It is the general
obligation of the lessor to ensure that the thing is maintained in suitable condition for its
intended contractual use during the validity of the contract (Art. 276 para 1 of the LOA).
Furthermore, if, upon transfer of possession of the dwelling, the tenant knows or ought
to know that the dwelling does not conform to the contract but accepts the object of the
lease irrespective thereof, the lessee loses the right to withdraw from the contract and
may exercise less extensive remedies only if the lessee reserves such right upon
accepting the thing (Art. 277 para 2 of the LOA). In any case, either party may terminate
a residential lease contract if the dwelling is in such condition that the use thereof may
involve significant hazard to human health (Art. 317 the LOA), see section 6.6 for
details.

e Regulation on energy saving

Measures promoting residential energy efficiency are targeted at the renovation of
apartment buildings and at raising awareness of energy conservation. The most
influential measures are the extensions of loans (supported by European Regional
Development Fund) and renovation grants*?® (see section 3.6 above).

In accordance with relevant EU legislation*** and on the basis of delegation norms in the
Building Act**® Art.3 para 77, the minimum requirements for energy performance

“4L Art. 46 of Population Register Act.

L Cf. Paal, comments to artices 272 and 276.

*2 |bid.
“Shttp://ec.europa.eulregional_policy/sources/docgener/evaluation/pdf/eval2007/expert_innovation/2011_
synt_rep_ee.pdf.

“* Euroopa Parlamendi ja ndukogu direktiiv 2002/91/EU ehitiste energiatdhususe kohta (EUT L 1,
4.01.2003, Ik 65—71), Directive 2010/31/EU of the European Parliament and of the Council on the energy
performance of buildings (OJ L 153, 18.06.2010, pp. 13-35), ning Euroopa Parlamendi ja ndukogu
direktiiv 2006/32/EU, mis kasitleb energia I1dpptarbimise téhusust ja energiateenuseid ning millega
tunnistatakse kehtetuks ndukogu direktiiv 93/76/EMU (ELT L 114, 27.04.2006, Ik 64—-85).

“SEnhitusseadus - RT | 2002, 47, 297.
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provided by Art. 2 para 12 of Building Act and numerical values for new buildings with
indoor climate control and buildings to undergo significant reconstruction are established
by the Government regulation on Minimum requirements for energy efficiency.**® The
minimum requirements for energy efficiency do not apply to buildings erected prior to 1
January 2008 or to buildings on which the design work started prior to 1 January 2008,
provided that building permits for such construction were issued before 1 January 2009.
In the case of a significant reconstruction of a building, efficiency must, within the limits
of technical, functional and economic feasibility, be increased to meet the minimum
requirements set forth at law.

Since January 1, an 2009, an energy performance certificate is a prerequisite for issuing
building permits for new houses. An energy performance certificate is a document which
is issued in respect of a building with indoor climate control that already exists or that is
being designed and which states the rated energy demand or the actual energy
consumption level of the building, and if necessary, serves as proof of the building’s
compliance with the minimum requirements for energy efficiency.

Since January 9, 2013 the owner of the residental building (either new or existing before
January 1, 2009) or a part of it has to ensure, in the case of transfer of ownership of a
building with indoor climate control or a part thereof for a fee, or in the case of lease of a
building with indoor climate control or a part thereof, the presence of an energy
performance certificate where such is required and allow it to be inspected.*’ Failure to
perform such duty is in principle punishable by a fine of up to 300 fine units**. Lack of
energy performance certificate in itself does not affect the validity of the lease contract
but may influence the decisions of the potential lessee. In addition to that, the law
provides as a rule that the advertisement for sale or lease must, as mandatory
information, include at least the energy performance indicator or the weighted specific
energy use and the corresponding class.**® However, this requirement is not commonly
followed yet.

6.2. Preparation and negotiation of tenancy contracts

e Freedom of contract

o Are there cases in which there is an obligation for a landlord to enter into a
rental contract?

There are no cases where there is a direct obligation for a landlord to enter into a rental
contract. However, there are provisions which indirectly restrict the landlord’s freedom
to enter into contract and determine its content.

Firstly, a residential lease contract entered into for specified term is deemed to
have become a lease contract entered into for an unspecified term unless either
the lessor or lessee provides notice to the other party of his/her express intention
not to extend the contract to the other party within two weeks after expiry of the

446 Energiatﬁhususe miinimumnduded. - RT 1, 05.09.2012, 4

“TArt 3 para 7 of BA.
“8 Art 29 para 6 of BA.
49 Art 32 para 7 of BA.
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term of a lease contract (in case the contract is entered into for a term of at least

two years, neither party has given notification at least two months before)**°,

Secondly, in case of transfer of ownership of the dwelling which is in the
possession of a lessee, the rights and obligations of the lessor arising from the
lease contract are transferred to the acquirer, i.e. the new owner.**

Thirdly, Art. 321 of the LOA provides that upon the death of a lessee of a
dwelling, the spouse who lived in the dwelling together with the lessee could
exercise the right to take the place of the lessee in the lease contract by
submitting corresponding notice to the lessor within one month as of the death of
a lessee. If the lessee did not have a spouse who has the right or who wishes to
take the place of the lessee in the lease contract, other family members, ( i.e. civil
partner, children, parents) who lived in the dwelling together with the lessee could
exercise such right.

Fourthly, the lessor’s freedom to choose a contractual partner may be hindered in
case of divorce of the spouses. In such case, a court may order that one of the
spouses continues to perform the residential lease contract entered into by both
spouses as a lessee or that the other spouse becomes a party to the residential
lease contract as a lessee in place of the spouse who entered into the contract
(Art. 68 of FLA). At the request of a lessor, a court may prescribe the provision of
security for the performance of a lease contract.

e Matching the parties
o How does the landlord normally proceed to find a tenant?

For the commercial landlord, the most common procedure for finding a tenant is to place
an advertisement in a special real estate web site.**? There are several fee-charging as
well as free web sites for matching the parties to private residential lease contract. An
alternative is to place an ad (as invitatio ad offerendum) in the newspaper.

Another way to proceed would be to spread information through family members and
friends, possibly also using social on-line networks. Often information about a vacant
dwelling is placed in lobby-halls of apartment buildings.

There is an option to use services of the real estate agents or agencies, but as it is a
common practice in Estonia that the commission fee is paid by the lessee, most
prospective tenants prefer to negotiate directly with the owner of the dwelling.

Applicants for the social housing should apply in written form directly to social welfare
departments of municipalities. For eligibility criteria, see section 4.3 above.

450 Art 310 of the LOA.
5L Art 291 of the LOA.
452 E.g. www.kv.ee, www.city24.ee.
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o What checks on the personal and financial status are lawful and usual? In
particular: May the landlord ask for a salary statement? May he resort to a
credit reference agency and is doing so usual?

First, it should be mentioned that it is not common practice to ask for/provide references
from previous landlords. What checks on the personal and financial status are usual are
subject to customary market practices and individual cases depending on the interest of
the landlord and type of dwelling provided. However, proof of income or assets is not
routinely asked. Resort to credit reference agencies is more common, see next
question.

In the case of the leasing with public task, the tenant himself must provide personal and
financial data necessary for the municipality as the prospective landlord to evaluate the
applicant’s eligibility for social housing. The applicant for public housing should give
information regarding current housing arrangements, number and age of children in
family, if relevant also disability level, status of the tenant as a former orphan or former
child without parental care. The target group of social housing is often the same as
recipients of subsistence benefits.

o How can information on the potential tenant be gathered Ilawfully? In
particular: Are there blacklists of “bad tenants”? If yes, by whom are they
compiled? Are they subject to legal limitations e.g. on data protections
grounds?

There are no special methods to gather personal information about a given tenant.
There are no official public blacklists of “bad tenants”. The landlord can only search for
such information in the internet, incl. public registers, social media, etc.

Conditions and procedures for the processing of personal data are set forth in Personal
Data Protection Act.*>® Processing of personal data is permitted only with the consent of
the data subject unless otherwise provided by law (Art. 10 para. 1 of Personal Data
Protection Act). Article 11 para. 6 of the Personal Data Protection prescribe conditions
for processing of personal data intended to be communicated to third persons for
assessing creditworthiness. Processing of personal data for such purpose is permitted
only if:

(1) the third person has a legitimate interest for the personal data, and

(2) the person communicating the personal data has established the legitimate

interest of the third person, verified the accuracy of the data to be communicated
and registered the data transmission.

Most commonly, checking the financial status of the potential tenant may include queries
to the Estonian Credit Register. The Credit Register was established by Estonian banks
in 2001 and it is administered by AS Krediidiinfo®*. For a small charge, registered
personal users of E-Seif"® may obtain extensive information on any other person’s
financial status, provided he/she has a legitimate interest to receive such personal data,
e.g. prospect of entering into a contractual relationship. The report may contain the

3 |sikuandmete kaitse seadus.- RT | 2007, 24, 127;

54 cwww.krediidiinfo.ee> (last visited 29 Dec. 2013).

“%5 Electronic environment for obtaining private credit reports operated by Krediidiinfo. See <www.e-seif.ee
> (last visited 29 Dec. 2013).
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person’s credit rating and probability of default, payment defaults from Credit Register,
tax debts, companies related to the person, immovables related to the person, and
official announcements related to the person.

However, most of the relevant information could be gathered form several electronic
public registers for free or for a small fee. It is necessary only to know the prospective
tenant’s personal identification code. For example, Ametlikud Teadaanded**® publishes
announcements related to enforcement or insolvency proceedings, seizures of the
assets etc. Access is free for everyone. Futher, data about a prospective tenant’s valid
criminal convictions may be obtained form E-toimik*’. Enquiries for a third person may
be submitted for a small fee. Riigi Teataja (the official electronic bulletin State Gazette)
provides public access to all final court decisions. Information about unpaid taxes may
be easily obtained from the e-Tax Board**®,

o What checks may and does the tenant carry out on the landlord (e.g. to
avoid being trapped by a swindler landlord)

First, the tenant should check the prospective landlord’s legal title to the dwelling and
possible mortgage or other restricted real right which encumbers an immovable using e-
Land Register. For a fee of 1 EUR*? it is easy to exclude the risk of fake landlord.

Second, in case the landlord is a legal person, it is advisable to check information about
the persons authorized to act on behalf of the landlord, possible tax arrears and other
relevant information from e-Business Register.*®°

o Services of estate agents
= What services are usually provided by estate agents?

Agents are expected to collect information about market conditions and the object of the
lease, to advise the customer, make offers, find clients, negotiate on behalf of the client,
prepare legal documents, and act as representative of the client after conclusion of the
contract (handing over documents, keys, etc.).

= To what extent are estate agents regulated? In particular: are there
rules on how an agent should present a house, i.e. on the kind of
information which needs to be given?

First of all, obligations of the agents are provided in the LOA, Chapter 37 Art 658 et seq.
By a brokerage contract, one person (the broker) undertakes to act as an intermediary
for another person (the mandator) who enters into contracts with third persons, or to
identify for the mandator opportunities for entering into contracts with third persons, and
the mandator undertakes to pay a fee (a brokerage fee) for such services to the broker
(Art. 658 para 1 of the LOA).

A broker has the right, on behalf of the parties to a contract regarding which the broker
is the intermediary or to which the broker refers a party, to accept payments and the

% Internet-based official e-publication and database managed by Centre of Registers and Information

Systems (Ministry of Justice). < http://www.rik.ee/en > (last visited 13 Jan. 2013).

" Court procedure information system, only in Estonian, see https://www.e-toimik.ee/01 home.html .
%8 cywww.emta.ee> (last visited 29 Dec 2013).

*% As at 6 Nov. 2013.

%0 <https://ariregister.rik.ee/> (last visited 29 Dec. 2013).
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performance of other obligations arising from the contract if the broker holds separate
authorisation therefor (Art. 659 para 1 of the LOA).

A broker should exercise reasonable care in giving advice. In particular, a broker must
not suggest to clients that they contract with a person regarding whom there is
reasonable basis for doubt as to whether the person will be able to perform the
obligations arising from the contract (Art. 660 of the LOA).

The LOA prescribes the broker’s duty to maintain records concerning intermediated
contracts and preserve documents related to the professional activities of the broker for
as long as these documents are relevant to protect the interests of a mandator, but not
for less than three years (Arts. 662 and 663 of the LOA).

Insofar as there are no specific regulations regarding brokerage contracts, general
provisions regulating authorisation agreements (mandates) apply. Most importantly,
Article 620 of the LOA prescribes the degree of diligence for the broker who should act
in a loyal manner with respect to the mandator and exercise the necessary level of
diligence commensurate with the nature of the mandate. More specificly, a mandatary
(broker) should perform the mandate to the maximum benefit of the mandator, according
to the mandatary's knowledge and abilities, and should prevent any damage to the
property of the mandator. A mandatary who is acting for the purposes of the
mandatary's economic or professional activities shall apply the generally recognised
skills of the mandatary's profession.*®*

Estonian Chamber of Real Estate Brokers was founded as a non-profit organization in
1997. One of its main goals is to guarantee the quality of real estate brokerage services,
to grant the right to work as real estate broker after professional examination, and to
guarantee their professional skills and observance of good business traditions by the
members of the Chamber.*%?

Activities of the Members of the Chamber of Real Estate Brokers are subject to the
Code of Good Practice.*®® The document sets very general standards to the broker’s
activities, e.g. obligation to keep confidentiality, to refrain from providing false
information, to conclude agreements of financial obligations in written form and in clear
language, etc. Most of these listed obligations could be derived from the provisions of
the LOA. Code of Good Practice is binding upon members of the Estonian Chamber of
Real Estate Brokers, i.e. around 20 % of the acting brokers. However, obligations set in
the Code can be regarded as generally recognised skills of the real estate brokers'
profession, within the meaning of Art. 620 of the LOA as referred above and should be
followed by all acting brokers. The same applies to standard EVS-EN 15733:2010
“Services of real estate agents - Requirements for the provision of services of real estate
agents” *** As standards are voluntary documents, adherence to them is not mandatory
in itself unless it is made mandatory for everyone by referring to standards in
legislation.*® There is no direct reference in the legislation to the above-mentioned

L Art. 620 para 2 of the LOA.

92 <http://www.maakleritekoda.ee/eng/ >(last viited 29 Dec. 2013).

%3 < http://www.maakleritekoda.ee/maakleritekoda/heade-tavade-koodeks/> (last visited 29 Dec. 2013).
64 EU 15733:20009. Adopted as standard in Estonia in March 2010, published in Estonian in November
2012.

%5 < http://www.evs.ee/StandardidjaEL/Standardidjadigusaktid/tabid/171/language/en-US/Default.aspx >
(last visited 29 Dec. 2013).
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standards, but they can be at one point understood as ‘generally recognized skills of the
real estate brokers' and if not followed, the broker could be charged with engaging in
unfair commercial practices.*®®

The Estonian Chamber of Real Estate Brokers is authorized to grant professional
qualification to a real estate broker. The professional title of a real estate broker who has
successfully passed the professional examination is Licensed Real Estate Broker. Yet,
through the number of acting brokers is around 2000, there are only about 150 Licensed
Real Estate Brokers*®” since it is not forbidden to act as a real estate broker without a
licence.

= What is the usual commission they charge to the landlord and tenant?
Are there legal limitations on the commission?

The agent’s usual fee is the amount of one month base rent. There are no statutory
limitations on the commission. If the size of the brokerage fee has not been agreed, it
shall be deemed to be the size of the standard local brokerage fee or, in the absence
thereof, a reasonable amount of remuneration (Art. 665 of the LOA).

e Ancillary duties of both parties in the phase of contract preparation and
negotiation (“culpa in contrahendo” kind of situations)

Information about previous lease contract. There is only one specific provision as to
ancilliary duties during the phase of contract negotiaton. Namely, upon entry into a
contract, the lessee may demand to be informed by the lessor of the rent payable
according to the previous lease contract (Art. 295 of the LOA). The tenant may decide to
conclude the contract or not, based on this information. Futhermore, the provision is
important since it probably allows*®® a lessee to also obtain information about the cost of
the utilities.

The lessor is liable for false information. For example, if the cost of the utilities is greater
than the amount preliminary provided by the landlord, the tenant may have a right of
extraordinary termination and right to claim damages for movement expenses.**

In all other aspects, general principles*”® of obligations of parties in pre-contractual

relationships set forth in the Article 14 of the LOA are applicable:

First, there is general duty take reasonable account of each other's interests and
rights. (Art. 14 para 1 of the LOA).

Second, a duty to inform the other party of all circumstances with regard of which
the other party has, based on the purpose of the contract, an identifiable essential
interest. However, there is no obligation to inform the other party of
circumstances which the other party could not reasonably expect to be informed
of (Art. 14 para 2 of the LOA).

% <http://www.maakleritekoda.ee/kinnisvaramaaklerite-tegevus-sai-selged-raamid/> (last visited 29. Dec

2013).

97 A list can be found at <http://www.maakleritekoda.ee/kutse-andmine/kutselised-maaklerid/> (last
visited 29 Dec. 2013).

8 paal (2007), comment to article 295 of the LOA.

“bid., p 4.

470 Cf. Kaerdi. The Development of the Concept of Pre-contractual Duties in Estonian Law,
<http://www.juridicainternational.eu/public/pdf/ji 2008 1 209.pdf > (last visited 29 Dec. 2013)
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Third, information exchanged by the persons in the course of preparation for
entering into the contract must be correct (Art. 14 para 1 of the LOA).

Fourth, generally no legal consequences arise from the negotiations if
negotiations do not reach an agreement. However, a person shall not engage in
negotiations in bad faith, in particular if the person has no real intention of
entering into a contract, nor break off negotiations in bad faith. The other party
may claim compensation in extent of negative interest (Art. 14 para 3 of the LOA).

Fifth, information submitted to a person in the course of pre-contractual
negotiations and not subject to disclosure, shall not be disclosed to other
persons or used it in bad faith in the person's own interests, whether or not a
contract is entered into (Art. 14 para 4 of the LOA).

The Supreme Court’ has supported the concept of liability stemming from pre-
contractual relations quasi-contractual and therefore does not constitute a tort. Under
Estonian law, the breach of duties arising under an obligation created by law entitles the
parties to the same remedies as the breach of any contractual obligation. As a result,
the liability for breach of pre-contractual obligations is based on the same principles and
provisions as the liability for breach of the obligations arising under the contract. Most
notably, pre-contractual liability is strict liability as is liability under contract, and liability is
not based on negligence, as with general tort liability.

Insufficient disclosure or submission of incorrect information would, as a rule, become
relevant only if such circumstances are discovered after the parties have concluded a
valid contract. This leads to the question of possible concurrence with pre-contractual
liability, termination on the ground of mistake and contractual remedies.

The breach of pre-contractual disclosure requirements or provision of incorrect
information may amount to a fundamental mistake or fraud, which would enable the
affected party to avoid the contract. Under Estonian law, the concept of a legally
relevant mistake is closely related to the breach of pre-contractual disclosure
requirements. The law enables avoidance of a contract that was entered into under a
fundamental mistake, if the mistake was*’%:

(1) caused by,
(2) known to the other party, or
(3) in cases of a shared mistake.

A mistake is deemed to be caused by the other party if it resulted from incorrect
information given by the other party or through non-disclosure of information that the
other party would have been required to disclose in accordance with the principle of
good faith (Art. 92 para 3 (1) of the GPCCA).

A mistake known to the other party entitles the innocent party to avoid the contract if the
other party knew or ought to have known the mistake but contrary to the principle of
good faith did not disclose the said mistake. (Article 92 para. 3 (2) of the GPCCA).

In both cases the situation is close to the breach of pre-contractual obligations under Art.
14 para 1 and 2 of the LOA. The same applies in the case of fraud, i.e., in cases where

4L ccscd from 15 January 2007 (case No. 3-2-1-89-06).
472 Art. 92 para 3 of the GPCCA.
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the above misrepresentations are fraudulent in nature (Article 94 of the GPCCA).*"

Avoidance due to fundamental mistake may be relevant, e.g. if landlord has provided
incorrect information about amount of ancillary expenses.

There could be situations when the other party to the transaction entered into the
transaction on the basis of the same erroneous circumstances (shared mistake), except
if the other party could have presumed, having the correct perception of the
circumstances, that the mistaken party would have entered into the transaction even if it
had known about the mistake. For exmple, both parties are mistaken about important
fact or certain circumstances, e.g. the actual size of the apartment.

These principles are generally applicable also for parties to potential social housing
lease contract.

In Table 20 the aspects of pre-contractual relationship of the parties are summarized.

Table 20 Preparation and negotiation of tenancy contracts (summary).

Residential lease contract Social housing lease contract
Choice of | ® Generally freedom of contract; e According to priority list
tenant e Principle of non-discrimination e Data gathered by questionnaire
e Possible use of real estate agents, and through state institutions (e.g.
normally through internet Tax Authority, Land Register, etc)
e Public registers + unofficial ‘bad
tenant’ lists
Ancillary | ® Precontractual duties of care and duty to inform
duties e Liability for breaking off negotiations in bad faith or providing false information

6.3. Conclusion of tenancy contracts

e Tenancy contracts

- distinguished from functionally similar arrangements (e.g.
licence; real right of habitation; Leihe, comodato)

Firstly, gratuitous use*’* should be mentioned as a functionally similar contractual

arrangement to lease contract. The contract’s object is principally the same: one person
(the lender) undertakes to grant the possession and use of an object to another person
(the borrower) free of charge. However, in return of the free use, the borrower has less
protection and more obligations than a tenant under a residential lease contract. For
example: the lender’s liability for any damage caused to the borrower by violation of the
contract of the loan for use is limited to cases where the lender acts intentionally or with
gross negligence; there is no obligation for the lender to give consent for the transfer of
use of the object to a third party; the borrower has to bear the expenses necessary for

473 Cf. Kull & Varul (2013).
7 Arts. 389 et seq of the LOA, may be translated also as “contract of the loan for use”. Source of the
regulation: BGB § 598 et seq. (Leihe).
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preservation of the object granted for use; there is no prerogative for the spouse or
family members to assume the contract in case of death of the borrower.

Differentiating residential lease contract and gratuitous use could be complicated. Upon
answering the census question about the type of tenure for the dwelling used by the
household, an unreasonable large number of respondents declared that their housing
was provided to them as “free use or payment for utilities only”. See Table 3 and
comments thereof.

Secondly, limited real rights usufruct and real right of habitation should be mentioned.
A usufruct encumbers an immovable in such a way that the person for whose benefit the
usufruct is established is entitled to use the immovable and to acquire the fruits
thereof.*”> A personal right of use in a residential building encumbers the immovable
such that the person for whose benefit it is established has the right to use the
residential building or a part thereof situated on the immovable for habitation.*"®

Both as a forms of personal real rights to use the residential building are forms of
personal servitudes functionally similar to the residential lease contract. As far as a real
right of habitation is related to possession, the corresponding provisions concerning
usufruct apply.*’’

Possessor of a dwelling under the arrangement real right of habitation has a stronger
position than he would have as a tenant. For encumbrance of an immovable with a real
right (as usufruct or real right of habitation), a notarised agreement between the entitled
person and the other party (a real right contract) is required and corresponding entry is
made in the Land Register.*”® Another important difference with residential lease
contract, real right of habitation or usufruct is usually granted for the life of the
beneficiary?’®. Restricted real rights are not freely transferable’®, neither are they
hereditable®®".

In exchange for the strong legal position, the entitled person is required to maintain a
thing which is subject to usufruct/real right of habitation at his own expense and to make
repairs and renovations necessary for ordinary maintenance of the property (Art. 219 of
LPA). However, the entitled person shall not significantly change or transform the
property (Art. 218 of LPA).

Real right of habitation may be typically arranged in the context of an anticipated
succession - parents often confer ownership of premises their children and reserve to
instead themselves a lifelong right of habitation. Also, pursuant to Art 16 (3) of Law of
Succession Act*®? the bequeather’s spouse may request establishment of real right of
habitation on an immovable which was the matrimonial home of the spouses provided
that the standard of life of the bequeather’s spouse would otherwise deteriorate due to
succession.

"> Arts. 201 et seq of the Law of Property Act (LPA).

7% Art. 227 of the PLA.

7 Art. 228 of LPA.

"8 Not requirement for lease contracts. Art 64" and 203 of the LPA.
9 Art. 211 of the LPA.

%0 Arts. 215 and 226 (1) of LPA.

1 Arts. 211 of LPA.

% parimisseadus.- RT | 2008, 7, 52.
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The main difference between usufruct and real right of habitation is their scope. While in
case of usufruct, the entitled person is authorised to extract all emoluments of the
premise, especially letting the residence (Art. 201 of the LPA), the use of the real right of
habitation may be transferred to another person only with consent of the owner (Art. 226
(1) of the LPA). By default, similarly to residential lease contracts, a person who has the
real right of habitation may house in the residential building members of his or her family
and persons who are needed for taking care of him or her.**3

Licence agreement is not comparable with lease contract as the objects of the contract
in case of licence agreement rights arising from intellectual property (Art. 389 of the
LOA).

- specific tenancy contracts, e.g. contracts on furnished
apartments; student apartments; contracts over room(s) only
(e.g. student rooms); contracts over rooms or apartments
located in the house in which the landlord lives himself as well.
Please describe the legal specificities in these cases.

Similarly to German BGB 8§ 549 (ll), Article 272 para 4 of the LOA excludes application
of the tenant-protective provisions of residential lease contract to certain type of
contracts of lease of habitable space.*®

First, tenant-protective provisions of residential lease contract do not apply to:

(1) lease contracts, with a term not exceeding three months, of premises of
accommodation establishments (i.e. hotel rooms) and premises intended for
holiday rentals, and

(2) other lease contracts entered into for the temporary use of other premises.*°

In these cases the purpose of the contract conclusion and the duration of the contract
indicate, that the lease contract, albeit “residential” as to its object, is for the creation of
temporary lease relationship in which the tenant does not presumably consider the
premises as his home and therefor does not necessarily need protection provided by
special mandatory provisions of residential lease contracts.*®

The second category of lease contracts excluded, are lease contracts the purpose of
which is to sublease rooms for profit. In this situation, the lessee does not use the
dwelling as his home, and therefor does not necessarily need protection provided by
special mandatory provisions of residential lease contracts. However, if the lessee of the
residential dwelling is a legal person, the rules on lease of residential dwelling apply only
to the contracts of sublease (if the sublessee is a natural person).*®’

A third category lease contracts is for the use of dwelling space which is part of the
dwelling used by the lessor and the greater part of which is furnished by the lessor.
Mandatory tenant-protective provisions of residential lease contract would be overly
restrictive to the landlord's position in cases where the landlord in practice rents out part
of his own home.

83 Art. 227 (2) of the LPA.

84 On exclusion of social housing lease contracts, see section 6.1 above.
%5 Art 27 3 para. (4) of the LOA.

% paal (2007), Art. 272, 4.7.1.

8" paal (2007), Art. 272, 4.7.2.
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In all these cases, albeit being factual “residential” lease contracts as to their object, only
the general provisions of lease contracts of immovable appy, and not tenant-protective
special rules.*®

e Requirements for a valid conclusion of the contract
- formal requirements

There are no formal requirements for lease contracts provided for by law. However,
certain incentive in favor of a written form of contract has been created: according to Art.
274 of the LOA, if the contract of residential lease with a term exceeding one year is not
entered into in writing, the contract is deemed to have been entered into for an
unspecified term (with the limitation that the contract shall not be terminated earlier than
one year after the transfer of the dwelling to the lessee). So the term residential lease
contract in written form can be used as evidence that the agreed lease period is more
than one year, which is usually in the interest of the lessee. Lease contracts in electronic
format g.ge. electronically signed) are deemed to be legally equal to contracts in written
format.

- is there a fee for the conclusion and how does it have to be
paid? (e.g. “fee stamp” on the contract etc)

No such fee has been established in Estonia.

- registration requirements; legal consequences in the absence
of registration

Note: If relevant, please distinguish the various existing registers, e.g. land register,
tax register, register of domicile.

There is no duty to register residential lease contracts. However, in some cases
registration would affect the rights and obligations of the parties as well as position of
the parties’ vis-a-vis public authority.

The lessee of an immovable (i.e. incl. of a dwelling) may demand that an entry regarding
the lease contract be recorded in the Land Register (kinnistusraamat).**® Such notation
ensures that the actual owner of an immovable or a person for whose benefit the
dwelling is encumbered with a limited real right shall permit the lessee to use the
immovable pursuant to the lease contract and that a new owner does not have the right
to terminate the lease contract even if the acquirer urgently needs the leased
premises*®.

Pursuant to Art 39* of Population Register Act**? all Estonian inhabitants have a duty to

make sure that their residence data as listed in the Population Register are correct.
GPCCA Art 14 defines the residence of a person as the place where he or she
permanently or primarily lives. If a person is not an owner of the premises listed in the
notice of residence, he or she shall add to the notice of residence a copy of a document

89 Art. 80 (1) of the GPCCA.

99 Art. 324 of the LOA.

*91 Art. 323 of the LOA.

92 population Register Act (rahvastikuregistri seadus), - RT | 2000, 50, 317.
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certifying the right to use the premises (e.g. a lease) or permission from the owner of the
room (signature on the notice of residence).*®®

The landlord may deduct maintenance and repair costs made to leased property from
taxable income only if he has registered his-/herself as a sole proprietor in the
Commercial Register so that the rental payments could be regarded as the taxpayer's
business income. For more details, see section 3.7 above.

e Restrictions on choice of tenant - antidiscrimination issues

- EU directives (see enclosed list) and national law on
antidiscrimination

Article 12 of the Estonian Constitution establishes a general prohibition against
discrimination with an open-ended list of discrimination grounds. Estonia has signed but
not ratified Protocol No. 12 to the European Convention on Human Rights on the
general prohibition of discrimination.**

The Gender Equality Act**® and Equal Treatment Acts**® implement the provisions of EU

Directives*®” on gender equality and equal treatment, which prohibit discrimination on
the grounds of sex, nationality (ethnic origin), race, color, religion or other beliefs, age,
disability and sexual orientation.

As in EU law, a hierarchy of discrimination grounds is maintained, with a higher level of
protection afforded to the grounds of sex, nationality (ethnic origin) and color. The
material scope of protection covers working life for all grounds of discrimination, but the
protection does not extend further (to social protection, education, and access to goods
and services) in respect to discrimination based on religion or belief, age, disability and
sexual orientation. Accordingly, Article 2 (1) 7) of Equal Treatment Act**® prohibits
discrimination of persons on grounds of nationality (ethnic origin), race or colour for,
inter alia, access to and supply of goods and services which are available to the public,
including housing*®®. Gender Equality Act applies to all areas of social life.>®

Neither general contract law nor regulation of residential lease contracts address the
antidiscrimination issue.

% bid., Art. 40 para 6.

4% REPORT by Nils Muiznieks Commissioner for Human Rights of the Council of Europe Following his
visit to EstoniaFrom 25 to 27 March2013 Strasbourg, 20 June 2013.

% goolise vorddiguslikkuse seadus.- RT | 2004, 27, 181.

4% v8rdse kohtlemise seadus.- RT | 2008, 56, 315 .

97 Council Directive 2000/43/EC implementing the principle of equal treatment between persons
irrespective of racial or ethnic origin (OJ L 180, 19.07.2000, pp. 22—26); Council Directive 2000/78/EC
establishing a general framework for equal treatment in employment and occupation (OJ L 303,
02.12.2000, pp. 16—22). Council Directive 2004/113/EC implementing the principle of equal treatment
between men and women in the access to and supply of goods and services (OJ L 373, 21.12.2004, p.
37-43).

498 Supra note 496.

499 Corresponding to the Art. 3 (I h) of Council Directive 2000/43/EC, supra note 497.

0 Art, 2 (1) of the Gender Equality Act.

108



e Limitations on freedom of contract through regulation

- mandatory provisions in rental contracts, in particular:
mandatory minimum requirements of what needs to be stated
in a tenancy contract

There are no mandatory minimum requirements of what needs to be stated in a tenancy
contract. According to general principles of entry into contract, a lease contract is
entered into by an offer being made and accepted, or by the mutual exchange of
declarations of intent in any other manner if it is sufficiently clear that the parties have
reached an agreement.®**

There are no specific mandatory requirements prescribed as to the content of the
residential lease contract. In principle, the lease contract should include the following
basic clauses:

(1) identification of the parties (incl. contact means);

(2) identification of the dwelling and indication of its residential purpose of use;
(3) description of the dwelling (size, condition, furnishings, equipment);

(4) rental amount and the procedure for paying it;

(5) agreement on utilities and other ancillary expenses;

(6) term of the contract;

(7) specification of the obligations and rights of the parties;

(8) termination of the contract (grounds, procedure).

It should be emphasized, that the parties cannot agree on terms less favourable to the
tenant than provided by the LOA, unless specificly provided by law.

Consequence of the absence of agreement on fundamental terms is that the contract
shall be valid if it can be presumed that the contract would have been entered into even
without an agreement on such term. In such case, a term which is reasonable based on
the circumstances, the intention of the parties, the nature and purpose of the contract
and the principle of good faith would be applied.*®? Conditions may be left open, or to be
determined by one party or a third party.>®If parties do not reach an agreement, or one
party or some third person does not provide the lacking condition, the court has a power
to determine the missing provision in the contract.

The contract is not automatically null even if price is not determined. Pursuant to
general principles of entry into contract, in case a contract does not determine the price
or a method for determining the price and the nature of the contract or other
circumstances do not dictate the price or the method of determining the price, the price
generally paid shall be charged. It is the price at the time of the entry into the contract at
the place of performance for the same kind of contractual obligations or, if no such price
can be determined (no relevant market information available), a price reasonable under
the circumstances (taking into account the size, location and the condition of the
dwelling).>%*

L Art. 9 (1) of the LOA.

02 Art, 27 of the LOA.

%3 Art, 26 para 1 of the LOA.
%4 Art. 28 of the LOA.
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Estonian law states that impossibility of the object does not affect the validity of the
contract (Article 12 paragraph 1 of the LOA). A contract is valid even if the property to
which it relates has already perished. The rights and duties of the parties arising from
one party’s inability to perform are to be determined according to the rules on non-
performance. Lack of entitlement also does not affect the validity of the contract and
may constitute non-performance of the contract.’®

- control of contractual terms (EU directive and national law);
consequences of invalidity of contractual terms

Firstly, the mandatory nature of the regulation of residential lease contracts should be
recalled. Under Estonian law an agreement which derogates from the provisions of law
to the detriment of the lessee regarding the rights, obligations and liability of the parties
to a residential lease contract, is void.*® The consequence would be that, provisions of
law of residential lease contract as provided in Article 272 ff. of the LOA would be
applied instead.

Secondly, control of standard terms may be applicable. Principles of EU directive
93/13/EEC on unfair terms in consumer contracts are implemented into Estonian law by
Articles 35-51 of the LOA. Accordingly, a three stage control of standard terms applies.
After having determined that the term under dispute is a standard term in the meaning of
this regulation (Art. 35 of the LOA) and having established the fact that the term has
become part of the contract®’, one has to examine the validity of the terms. A standard
term is void if, taking into account the nature, contents and manner of entry into the
contract, as well as the interests of the parties and other material circumstances, the
term causes unfair harm to the other party, particularly if it causes a significant
imbalance in the parties’ rights and obligations arising from the contract to the detriment
of the other party or if the standard term is contrary to good morals. Unfair harm is
presumed if a standard term derogates from a fundamental principle of law or restricts
the rights and obligations arising for the other party from the nature of the contract such
that it becomes questionable as to whether the purpose of the contract can be
achieved.®®® A standard term is not deemed to be unfair if it relates to the main subject
matter of the contract or to the relationship between the price and the value of the
services or goods supplied in exchange, or if it's content is based on a legal act
derogation from which is not permitted.>*

Estonia has adapted a system of grey and black lists of unfair terms. There are 35 terms
provided for in the Article 42 para 3 of the LOA®° which are void in consumer
contracts®! and disputable (only) in business contracts. Most of them are already
covered by mandatory terms for residential lease contract. However, in certain
circumstances, some standard unfair terms listed in referred article (and therefor void in
consumer contarcts) may be relevant also in the context of residential lease contracts.
For example, if the term:

%% cf Kull & Varul (2013).

%% Art. 275 of the LOA.

7 Art. 47 para 1 of the LOA.

%8 Art. 42 para 1 the LOA.

%99 Art. 42 para 2 the LOA.

>10 E.g. prohibition to agree on contractual penalty, cf. Art. 42 para 3 (5) and 287 of the LOA.

*| e. contract where the other party is a consumer (natural person who performs a transaction not related
to an independent economic or professional activity), Arts. 34 and 42 para 3 of the LOA.
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(1) deprives a party of the opportunity to protect that party's rights in court or
unreasonably hinders such opportunity from being exercised>**;

(2) unreasonably restricts a party's right to use evidence or imposes on that party a
burden of proof which, according to law, should lie with the other party supplying
the term; or

(3) prescribes the obligation of one party to enter into another contract with the party
supplying the term or a third party, unless entry into such other contract is

reasonable taking into account the relationship between such contract and the
513

contract with standard terms”.
If a standard term is void or is deemed not to be part of the contract, the rest of the
contract is valid unless the party supplying the term proves that the party would not have
entered into the contract without the term which is void or term deemed not to be part of
the contract.>*® Provisions of law apply in lieu of such terms. Courts shall ex officio
examine the use and determine the unfairness and nullity of the standard terms.

Thirdly, contract of lease as any other contract may be acknowledged null and void upon
the common grounds of nullity of transactions as prescribed in CPCCA.

First, contracts against public policy and good morals are void.”* Contracts
against public policy and good morals are contracts which violate the
fundamental principles of Estonian legal system, the economic, political and
social order established by the Constitution, and other legal acts. The law
prescribes one special case of transaction contrary to good morals. That is if a
party knows or must know at the time of entry into the transaction that the other
party enters into the transaction arising from his or her exceptional need,
relationship of dependency, inexperience or other similar circumstances, and if:
1) the transaction has been entered into under conditions which are extremely
unfavorable for the other party or 2) the value of mutual obligations for the parties
is out of proportion and contrary to good morals.’*® Furthermore, if the value of
mutual obligations is unreasonably out of proportion and thus contrary to good
morals, it is presumed that the one party knew or should have known of the other
party’s exceptional need, relationship of dependency, inexperience or other
similar circumstances.®*’ This provision may be also basis for general control
over the amount of rentset forth in residential lease contracts.

Second, illegality of contracts may or may not render the contract void. A
transaction contrary to a prohibition set forth in law is void if the purpose of the
prohibition is to render the transaction void upon violation of the prohibition,
especially if it is provided by law that a certain legal consequence must not
arise.”’® If the law does not provide nullity for the violation of the prohibition to
conclude the contract, the consequences in civil law should be assessed

12 Art. 42 para 3 sections 10) and 11) of the LOA.
13 Art. 42 para 3 sec 24) of the LOA.
>4 Art. 41 of the LOA.
>15 Art. 86 para 1 of GPCCA.
>1% pid., Art. 86 para 2.
7 bid., Art. 86 para 3.
> |bid., Art. 87.
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separately in relation to every particular prohibition. For example, absence of the
energy efficiency certificate or the ‘occupancy and use permit’ does render the
lease contract automatically void.

A void contract has no legal consequences from the very beginning®® and parties may
rely on the nullity of contract without a court’s respective declaration (or judgment). On
the other hand, the court has the right to rely on the nullity of the contract even if neither
of the parties has applied for that outcome. Property received on the basis of a void

transaction shall be returned pursuant to the provisions concerning unjust enrichment>°.

For mistake and fraud as the grounds for avoidance of the contract see section 6.2
above.

- statutory pre-emption rights of the tenant

Right of pre-emption as an obligatory right is regulated by the articles 244 — 253 of the
LOA. Basically, upon exercising of the right of pre-emption, the contract of sale between
a person with a right of pre-emption and the seller is deemed to be entered into on the
same conditions which the seller agreed with the buyer. A contract of sale entered into
with a purchaser or obligations arising therefrom, do not become invalid upon the
exercise of the right of pre-emption. A right of pre-emption is created on the basis of law
or by contract.

The only statutory right of pre-emption of the tenant is constituted by Art 12'para 10 of
Republic of Estonia Principles of Ownership Reform Act. Tenants living in a returned
residential building at the time of restitution®** have a joint right of pre-emption in the
transfer of a returned residential building and of a corresponding registered immovable
or a part thereof. The right of pre-emption does not apply upon transfer to a spouse,
descendants, parents, sisters and brothers and their descendants. Right of pre-emption
entered in the land register has the same legal force with regard to third persons as a
preliminary notation securing a claim for the transfer of ownership.*?? Otherwise such a
right of pre-emption is only an obligatory right.

- are there provisions to the effect that a mortgagor is not
allowed to lease the dwelling (charged by the mortgage) or
similar restrictions?

If there is an agreement between the mortgagor and the creditor to the effect that a
mortgagor is not allowed to lease the dwelling or can do so only with the consent of the
creditor, the lease contract should not even be affected.

It is futher questionable, what are the consequences for the landlord (and therefor
incentives to conclude lease contracts) of Article 337 para 1 of the PLA which states that
waiver by an owner of the right to transfer or additionally encumber an immovable
encumbered with a mortgage is invalid. It is even more questionable if such an
agreement is concluded in the form of a standard contract term. The possibility of
terminating the contract or imposing a penalty would be as unfair contract term unless
the lease contract itself substantially infringes the Article 333 of the LPA. Under this

*19 Art. 84 para 1 of GPCCA.
520 .

Ibid.
2l See generally section 1.2
%22 Art 257 para 3 of PLA.
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article, the owner of an immovable encumbered with a mortgage has the right to
possess, use and dispose of the encumbered immovable if the owner does not thereby
decrease the value of the encumbered immovable or damage the rights of the
mortgagee in any other manner, except if this occurs as a result of regular management.

Table Table 21 summarized the most important aspects regarding conclusion of
tenancy contracts.

Table 21 Conclusion of tenancy contracts (summary).

Residential lease contract Social housing lease
contract

Requirements for valid | Ordinary reguirements for conclusion of contract
conclusion

Freedom of form Written form

Regulations limiting - General antidisctrimination rule

freedom of contract - Control of standard terms

Mandatory regulation Dispositive regulation

Public purpose

6.4. Contents of tenancy contracts

e Description of dwelling; indication of the habitable surface (and
consequences in case of the provision of wrong data)

For habitability see section 6.1 above.

For consequences in case of providing incorrect data, see precontractual duties (section
6.2 above).

Description of dwelling. An inventory at the time of the conclusion of the contract is
highly recommended. The lessee shall be liable for the destruction and loss of and
damage to a leased thing which occurs when the thing is in the possession of the
lessee, unless he proves that the destruction, loss or damage occurred under
circumstances which were not caused by the lessee.’® In case of a dispute, a written
inventory (preferably supported by photos of the dwelling and its contents) serves as
evidence that damage existed at the time that possession was given to the lessee. In
any case, the tenant shall not be liable for natural wear and tear of the dwelling when
uses in conformity with the contract.>**

%23 Art, 334 para 2 of the LOA.
524 Ibid., second sentence.
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e Allowed uses of the rented dwelling and their limits

- In particular: to what extent are mixed (residence/commercial)
contracts lawful and usual (e.g. having a shop, a legal office or
a doctor’s studio in the dwelling)

As there are no specific court cases, uses of dwelling should be evaluated in the light of
general obligation of the tenant to use premises with prudence and according to the
intended purpose®®, and more particulary, to take the interests of other residents and
neighbours into account®®. In an apartment building, the tenant should respect by-laws
of the apartment association.

Thus, in general, if engaging in limited commercial activity (e.g. offering bookkeeping or
consultation services as sole proprietor) by the tenant does not lead to breach of such
duties, it should be tolerated. However, activities like keeping a shop, legal office, or
medical facility should generally be classified as forbidden, first of all because such
activities are subject to registration or permit and secondly because most probably such
activity would result in violation of the interests of other residents and neighbours.

e Parties to atenancy contract
- Landlord: who can lawfully be a landlord?

First it should be mentioned, that lack of entittement®®’ does not affect the validity of a
consensual contract, but may constitute non-performance of the contract. However, only
a person who possesses the dwelling on a legal basis (owner, lessee under main lease
contract, person entitled to right of superficies or usufruct, but also a person entitled to a
personal right of use in residential building (provided that the letting is permitted)) is in
fact capable of fulfilling the obligations of the lessor.

Validity of the lease contract regarding a dwelling in shared ownership (common
ownership or joint ownership) may be subject to consent by all owners. Dwellings in
common ownership may be encumbered with a lease contract only by agreement of all
co-owners.”?® The provisions of common ownership apply to the community of the
estate and the relations between co-successors.>® In case the dwelling is joint property
of the spouses, a lease contract entered into without the consent of a spouse is void
unless the non-consenting spouse subsequently ratifies it.>*°

All natural persons have uniform and unrestricted passive legal capacity,”! i.e. every

human being could own a dwelling (e.g. acquired by way of succession). However, only
person with active legal capacity may independently enter into valid legal transaction.
For details on active legal capacity of natural persons, see section 6.1 above.

Any legal person in private law (i.e. general partnerships, limited partnerships, private
limited companies, public limited companies, commercial associations, foundations and

%2 Art. 287 para 2 of the LOA.

%20 Art. 287 para 3 of the LOA.

27 e, right to dispose of one’s property.

%28 Art 74 of LPA; 3-2-1-90-03, (10 Sept. 2003).
%29 Art. 147 of Law of Succession Act.

%% Art. 31 of FLA.

*3L Art.7 para 1 of GPCCA.
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non-profit associations) may act as a landlord (subject to entitlement discussed above
and valid authority of the representative).>*

There is no definition of employer’s dwellings in the law. Parties may always stipulate in
their contract special rights and obligations of the parties based on the legal relations
established by employment contract. The only specific regulation applicable to lease
contracts of employer provided dwellings is the prohibition against contestation of
termination®** of the lease contract in following cases (Art. 333 of the LOA):

(1) the tenant has terminated the employment contract without legal ground,

(2) the landlord has terminated the employment contract due to the employees
behavior or

(3) the landlord urgently needs the dwelling for another employee, agent or public
servant.

Otherwise, the tenant of the employer's dwelling enjoys the same rights provided to all
lessees of a principal residence by law.>3*

- does a change of the landlord through inheritance, sale or public
auction affect the position of the tenant?

Pursuant to the Article 291 of the LOA, if a lessor transfers ownership of an immovable
after receipt of the immovable into the possession of a lessee, or if the owner of a
leased thing changes after transfer of the thing into the possession of the lessee in the
event of the transfer of ownership upon compulsory execution or in bankruptcy
proceedings, the rights and obligations of the lessor arising from the lease contract are
transferred to the new owner. Thus, sale does not break the lease. This principle applies
also in case of a series of transfers of the ownership of the dwelling. >*°

However, in order to balance the interests of the new owner, Article 323 of the LOA
provides special grounds for termination of the lease contract upon transfer of rights and
obligations of lessor to a new lessor due to ownership transfer or encumbrance of a
leased thing. Namely, the new lessor may terminate the lease contract within three
months by giving at least three months' advance notice. For the new landlord in the
residential lease relationship, however, this right is limited, as the acquirer may
terminate a residential lease contract only on the specific ground that the new owner
“urgently needs the leased premises”®®. The Supreme Court interpreted®®’ the term
‘urgent need’ as a genuine need to save expenses and improve the financial situation of
the acquirer of the property. Such a situation may occur, e.g. if the amount of the rent
under the existing lease contract does not nearly cover the rent for an alternative
dwelling that should be leased by the new lessor. Lessor’s right to terminate under Art.
323 para 1 is a self-standing ground for termination with the consequence that if the
‘urgent need’ is established, there is no further need to consider lessee’s interest (as is

%% A legal person in may have all civil rights and obligations, except those intrinsically human, Art. 26 para

1 of GPCCA.
°% See section 6.6 above.
%3 Cf. Kull & Varul (2013),
%% Art. 323 para 3 of the LOA.
*% The restriction does not apply when object of the lease contract is an immovable (i.e. plot of land with
residential house), E.g.: Judgement of the Tartu Disctrict Court (5 July 2013) in case 2-12-5793, section
10.2.
8" ccscd 3-2-1-20-08, p. 13.
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necessary in termination for other ‘good reasons’ under Art. 313 para 1 of the LOA, see
section 6.6 below).>*®

The position of the lessee can be strengthened by the entry of the lease contract in the
land register pursuant to Art. 324 of the LOA. This is a right which can be enforced by
judgment if refusal to permit registration is not justified. An entry in the Land Register
ensures that the actual owner of an immovable or a person for whose benefit the
immovable is encumbered with a limited real right shall permit the lessee to use the
immovable pursuant to the lease contract and that a new owner does not have the right
to terrpsig]ate the lease contract under Art. 323 para 1 of the LOA (Art. 324 para 2 of the
LOA).

As termination under Art. 323 para 1 of the LOA does not constitute breach of contract
by the new owner, the latter is not liable to any damages in relation to the lessee.
However, the tenant’s interests are protected by Art. 323 para 2 of the LOA which
imposes liability on the previous owner for any damage caused by termination of the
contract under Art. 323 para 1 of the LOA to the lessee.

By default (Art. 320 of the LOA), change of the landlord through inheritance does not
affect the validity of lease contract. Heirs will step into the shoes of the deceased
landlord. However, parties are allowed to agree that upon the death of a party (i.e.
landlord in the current case) a lease contract ends.

- Tenant: who can lawfully be a tenant?

There are no restrictions as to the personality of the tenant. A minor could also lease a
dwelling. For details on active legal capacity of natural persons, see section 6.1 above.
Regarding eligibility of tenant for a social lease contract, see section 4.3 above.

Contracting with an alien person, a landlord should take into account Article 289 of
Aliens Act>*® which imposes obligations upon the person providing housing to aliens to
verify the legal basis for their stay in Estonia.>** Under Article 305 of Aliens Act, the
entry into a residential lease contract with an alien staying in Estonia without a legal
basis or provision of housing to him or her, except accommodation of an alien in an
accommodation establishment (e.g. hostel, hotel, etc), is punishable by a fine of up to
300 fine units®*. The same misdemeanour, if committed by a legal person, is
punishable by a fine of up to 3,200 euros.

In assessing the legal consequences of a legal person being the lessee of a dwelling,
first general principle is that if the intended use of the dwelling is not (permanent)
habitation but, e.g. economic or professional activities, provisions concerning residential
lease contracts do not apply (Art. 272 of the LOA). Additionally, Article 272 para 4
excludes application of the protective provisions concerning residential lease contracts
in case the purpose of the lease contracts is to sublease rooms/dwelling for profit. In
such case, provisions concerning residential lease contracts only apply to contracts of
sublease. It is however, questionable whether provisions concerning residential lease

°% |bid., CCSCd 3-2-1-100-13, p 11.

%% cCcSsCd 3-2-1-136-04, p 44.

>% valismaalaste seadus.- RT 1 2010, 3, 4.

>1 |bid., Art. 289 para 1.

**2 One unit = 4 euros (as at 1 Jan. 2014), Art. 47 para 1 of Penal Code (karistusseadustik), - RT | 2001,
61, 364.
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contracts apply if a legal person leases the dwelling with the intention to provide
(permanent) habitation for its employee free of charge or with reduced rent i.e. not
directly for profit.

- Which persons are allowed to move in an apartment together
with the tenant (spouse, children etc)?

Contracts for use of dwellings as a principal residence are in most cases bilateral
contracts. The question of who will actually use his/her property, is undoubtedly an
important matter for the landlord as Article 289 of the LOA qualifies the landlord’s
freedom of contract and extends certain rights to third parties. More precisely, the tenant
has the right to accommodate, without the consent of the lessor, his or her spouse,
minor children, and parents who are incapacitated for work. However, as an exception
from the general mandatory nature of rules of residential lease contract, the parties
could agree in the lease contract that the lessee may accommodate the aforementioned
family members only with the consent of the lessor. Whether accommodating persons
other than those allowed under the referred article could constitute a breach of contract
which could give the lessor legal ground for extraordinary termination, is, however,
questionable.®*® Severity of the alleged breach of contract is to be assessed in the
context of general obligations of the lessee, i.e.:

(1) obligation to use a thing with prudence and according to the intended purpose
which is the basis for the lease, and
(2) obligation to take into account the interests of other residents and neighbors.

Even if it were agreed in the contract, that accommodation of any third person is
permitted only upon consent of the lessor, the possible extraordinary termination by the
lessor on the ground of the breach of such agreement would be contested as being
contrary to the principal of good faith either by special (i.e. Art. 326 of the LOA)** or
general (i.e. Art 6 of the LOA) provision.

As a practical issue, the rights of the cohabitees should be considered. The Supreme
Court has stated®® first that even if it is established that the cohabitees could be treated
as partners in the meaning of Art. 580 of the LOA (Contract of Partnership), this does
not mean that the cohabitee of the tenant has become party to the contract of lease.
Given that:
(1) an agreement between the lessor and the cohabitee has not been established,
(2) transfer of the rights and obligations arising from a lease contract to cohabitee
with the lessor's consent®*® has not been established,
(3) the lessee only has the right to accommodate in the leased dwelling his or her
spouse (not any other cohabitee)**,
(4) the fact that cohabitee jointly with current tenant is exercising the right to take the
place of the lessee in the lease contract upon death of previous lessee®*® has not

been established,

>3 paal (2007), comment to Art. 289, note 4.2.-4.3.
¥ See section 6.6 for details.

5 cCSCd 3-2-1-85-09 (26 Oct. 2009), para 19.
> Art. 290 para 1 of the LOA.

7 Art. 289 of the LOA.
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the cohabitee has no rights under the contract of lease.

- Changes of parties: in case of divorce (and equivalents such
as separation of non-married and same sex couples);
apartments shared among students (in particular: may a
student moving out be replaced by motion of the other
students); death of tenant

Under Article 290 of the LOA, as a general rule, a lessee may transfer the rights and
obligations arising from a lease contract to a third party with the lessor's consent. Upon
transfer of the rights and obligations arising from a lease contract, the interests of the
lessor are protected by the statutory rule that the initial lessee and the transferee shall
be solidarily liable for any breach vis-a-vis the lessor. However, the liability of the initial
lessee expires as of the time when the lessor could terminatel the lease contract for the
first time or as of the time when the lease contract is terminated, but not later than two
years after the transfer of rights and obligations.

In the case of divorce, for a dwelling used on the basis of a lease relationship, a court
may order that one of the spouses continues to perform the residential lease contract
entered into by both spouses as lessees or that the other spouse becomes a party to the
residential lease contract as a lessee in place of the spouse who entered into the
contract. Upon request of a lessor, a court may prescribe security for the performance of
a lease contract.>”

Upon death of the tenant, the rights of third parties depend on whether the parties
have agreed that a lease contract is terminated upon the death of a party (Art. 320 of the
LOA). Provided that there is no such agreement:

Firsty, the spouse who lived in the dwelling together with the deceased lessee

has the right to take the place of the lessee in the lease contract®®.

Second, if the lessee did not have a spouse who has the right or who wishes to
take the place of the lessee in the lease contract, other family members (i.e.
domestic partner, children, parents) who lived in the dwelling together with the
lessee have the right to take the place of the lessee in the lease contract
pursuant to an agreement between them.>>*

In order to exercise this right, a spouse or other family member should submit a
corresponding notice to the lessor within one month as of the death of a lessee®*. The
lessor, in turn, is protected by the provision of Art. 321 para 3 of the LOA which states
that if several family members take the place of the lessee they shall be jointly and
severably liable vis-a-vis the lessor. Furthermore, a spouse or family member and
successor of the lessee shall be joint and severably liable for obligations which have
arisen from the contract before the death of the lessee. However, in relations between
the spouse or family member and the successor, the successors shall be solely liable.
Special regulation has a practical value in case the spouse or family members who lived
in the dwelling do not coincide with the successors. Otherwise, the rights and obligations

> parent of the tenant (defendant 1).

%9 Art. 68 para 3 of the FLA.

%0 Art, 321 para 1 1. alternative of the LOA.
*°L cf. Kull & Varul (2013)

%2 Art. 321 para 2 of the LOA.
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arising from the lease contract transfer to the successor of the lessee.*® In such case,
the lessor or the successor of the lessee may terminate the lease contract within three
months as of the death of the lessee by giving at least three months' advance notice
(Art. 321 para 5 of the LOA).

Art. 321 para 6 of the LOA provides for a simple solution in the case of a residential
lease contract entered into jointly by lessees. In such case, after the death of one
lessee, the lease contract is valid with regard to the other lessee. The surviving lessee
may terminate the lease contract within three months as of the death of the other lessee
by giving at least three months' andvance notice. Joint and several liablity may be
established by the court if the contract was concluded in the interest of the family and if
the obligations are reasonable taking into account the living standard of the family (Arts.
18 para 1 and 19 of the FLA).

There is no special regulation for apartments shared among students.

- Subletting: Under what conditions is subletting allowed? Is
subletting being abused e.g. with the aim of circumventing the
legal protection of tenants (when the tenant is offered not an
ordinary lease contract but a sublease contract only)?

Subletting (i.e. transfer of the use of a thing fully or partially to a third party) is allowed
subject to consent of the landlord (Art. 288 para 1 of the LOA>*?). Subletting without the
consent of the lessor may give ground for extraordinary termination of the lease contract
by the lessor only if, as a result, the lessor or neighbors are so affected that the lessor
cannot be expected to continue the lease contract (Art. 315 para 4 of the LOA).

The lessor does not have to give consent without knowing the details of the contract of
the sublease. The lessor may refuse to grant consent for the sublease of the thing only if
the lessor has a good reason, especially if:

(1) the tenant does not disclose the conditions of the sublease to the landlord,

(2) the sublease would cause significant loss to the landlord,

(3) the sublease would be unreasonably burdensome on the leased premises,

(4) the landlord has good reason therefor arising from the identity of the
sublessee.>®

Furthermore, if the sublease of a thing may be expected only in conjunction with a
reasonable increase in the rent, consent may be subject to the condition that the lessee
agrees to the increase in the rent (Art. 288 para 4 of the LOA).

If a landlord refuses to grant consent for the sublease without good reason, lessee may
terminate the contract in accordance with the terms provided for ordinary termination of
lease contract for indefinite term (i.e. by giving at least three months' notice, Art. 288
para 3 of the LOA) but he has no other recourse.>*®

Consented subletting creates contractual relationship between the subtenant and the
main tenant. Therefore, the main lessee shall be equally responsible for the activities of

%3 Art, 321 para 5 of the LOA, Art. 2-4 of Law of Succession Act.
5% Regulation generally designed after Art 540 and 533 of BGB.
%5 Art. 288 para 3 of the LOA.

> paal (2007), Art.288.
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the sublessee as well as the lessee.>®’ Rights of the sublessee are limited to the main
contract and there is no right to use a dwelling after expiry of the lease contract or in any
other manner than that permitted to the lessee (Art. 288 para 6 of the LOA). The lessor
has a direct claim against the sublesee in cases of a hon-conforming use of the leased
property.

If the lease contract ends before the agreed term of the sublease, the contract of
sublease does not end (unless otherwise agreed in contract of sublease)>®® but
performance of the contract may become impossible as the property shall be returned to
the original lessor. The lessor of the main lease contract may claim the property back
on the bases of the Art. 334 para 5 of the LOA or alternatively on the basis of Art. 80
para 1 of the PLA®>®. In that case, the sublessee can make use of all remedies set forth
in the contract or at law against the lessor of the sublease. The lessor of the main
contract has no obligation to take into account any interests of the sublessee and may
claim dséaomages from the sublessee if the property was not promptly returned to the
owner.

In social housing lease contracts, subletting is, as a rule, prohibited.>®*

Abuse of subleases is not a practical problem in Estonia.

- Is it possible, and if yes under what conditions, to conclude a
contract with a multiplicity of tenants (e.g. group of students)?

Several persons could enter into a residential lease contract as joint or solidary obligors
subject to mutual agreement with the landlord under the general provisions of the LOA
(Articles 63-70).

Spouses are not automatically solidary liable for the obligations derived from the lease
contract. However, upon request by the landlord, solidary obligation may be established
by the court if the contract was concluded in the interest of the family and if the
obligations are reasonable taking into account the living standard of the family (Arts. 18
para. 1 and 19 of the FLA).

e Duration of contract
- Open-ended vs. limited in time contracts

Parties are free to agree a residential lease contract either for a definite or an indefinite
period of time.*®® A residential lease contract with a term exceeding one year should be

%57 Art. 288 para 4 of the LOA.

*8 cCSCd case 3-2-1-26-08, para 11; CCSCd case 3-2-1-60-09, para 12.

%9 Art. 80 of the LPA (rei vindicatio).

°%0 cf Kull & Varul (2013).

o6 E.g. standard social lease contract of Tartu, section 7.2; standard social lease contract of Tallinn,
section 15.

°%2 § 31(2) of the Dwelling Act, which was in force until 1 July 2002, provided by way of a general rule that
tenancy contracts shall be concluded for a specified term and that if no term is indicated in the contract,
the contract is considered to have been concluded for the term of five years. Thus, as a rule, until 1 July
2002, the law did not allow for the conclusion of tenancy contracts for an unspecified term. Pursuant to §
15(3) of the “Law of Obligations Act, the General Part of Civil Code Act, and the International Private Law
Act Implementation Act” the legal situation in regard to tenancy contracts concluded for an unspecified
term before 1 July 2002 did not change upon entering into force of the Law of Obligations Act. The
referred contracts were considered to have been entered into for five years, as of the conclusion thereof.
The Civil Chamber of the Supreme Court was of the same opinion in its judgment of 28 October 2004 in
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concluded in writing, otherwise the contract is deemed to have been entered into for an
indeterminate term. However, such contract shall not be terminated earlier than one
year after the transfer of possession to the lessee (Art. 274 of the LOA).

If lease contract is concluded for a definite term, the contract expires upon expiry of the
term unless the contract is extraordinarily terminated earlier (Art. 309 para 1 of the
LOA). Any agreement according to which the lessor of a dwelling has the right to
terminate a lease contract entered into for an indefinite period of time on bases other
than those specified in the LOA, is void (Art. 309 para 3 of the LOA).

If a residential lease contract is entered into with a resolutive condition, the lease
contract is deemed to have been entered into for an unspecified term after fulfilment of
the condition (Art. 309 para 3 of the LOA)**®. Upon fulfiiment of the condition, the lessor
may terminate the contract by adhering to the terms provided for ordinary termination
(Art. 312 of the LOA). This rule provides extra protection for the tenant as the landlord
could not enforce the agreement that, e.g. the lease contract terminates if the landlord
receives a job in the location of the dwelling. As the result of such resultive condition, the
contract is deemed to be open-ended and landlord may exercise right for ordinary
termination by giving at least 3 month’s advance notice. This gives the tenant time to
adjust to the new situation, most particulary, look for new dwelling.>**

- For limited in time contracts: is there a mandatory minimum or
maximum duration?

There is no mandatory minimum or maximum duration prescribed. However, Art. 318 of
the LOA establishes special ground for either party to terminate a lease contract entered
into for longer than thirty years after the passage of thirty years by giving 3 month’s
notice.

- Other agreements and legal regulations on duration and their
validity: periodic tenancies (“chain contracts”, i.e. several
contracts limited in time among the same parties concluded
one after the other); prolongation options; contracts for life etc.

The law favours continuing contractual relationship even in case of term contracts by a
providing presumption for automatic extension. Tacit renewal may be upheld under
following conditions:

First, in the case of a residential lease with a term of at least two years, if neither
party gives notification at least two months before expiry of the term that the party
does not wish to extend the contract, the lease contract becomes a lease contract
entered into for an indefinite term.>®®

Second, for residential lease contracts entered into for a term of less than two
years, the general rule applies, i.e. if, after expiry of the term of a lease contract,
the lessee continues to use the thing, the lease contract is deemed to have
become a lease contract for an indefinite term unless the lessor or lessee
expresses some other intention to the other party within two weeks. The term for

case no. 3-2-1-94-04 (RT IIl 2004, 30, 320). See also Judgment of the Constitutional Review Chamber of
the Supreme Courtin case no. 3-4-1-20-04, 34 <http://www.nc.ee/?id=396 > (last visited 27 March 2014).
%63 Regulation modelled after BGB § 572 (2).

°% paal (2007), Art. 309 p 3.3.

%%5 Art. 210 para 2 of the LOA.
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the expression of such intention shall commence for the lessee as of expiry of the
lease contract and for the lessor as of the time when the lessor learns that the
lessee is continuing to use the property.>®

Renewal changes only the term of the contract, the content of it remains unchanged. It
is advisable to the parties, that they negotiate a new term, as open-ended contracts may
be terminated by either of the parties at any time without any justification by giving only
at least three month’s advance notice according to the rules of ordinary termination (Art.
312 of the LOA)>®".

Additionally, upon termination of the lease contract by the landlord or expiration of the
term of a lease contract entered into for a specified term, the tenant of the dwelling may
demand that the lessor extend the lease contract for up to three years if termination of
the contract would result in hardship for the lessee or the family (Art. 312 of the LOA). If
landlord does not consent to the extension of the contract, the lessee may demand
extension of the lease contract by filing an action with a lease committee or in court. See
section 6.6 for details.

For illustrative case, see 8.9 below.
e Rent payment
- In general: freedom of contract vs. rent control

In Estonia, rent control was abolished by the “Act to Amend the Dwelling Act and § 12*
of the Republic of Estonia Principles of Ownership Reform Act” passed by the Riigikogu
on 15 June 2004. With this amendment, the delegation norm that gave authority to a
local government council to establish maximum rents on its administrative territory in
regard to dwellings situated in restituted houses was repealed. The respective
delegation norm, Article § 37%, had been inserted into the Dwelling Act on 10 June
1998.%%8 Before adoption of the referred Act (1998) the calculation of rent for a dwelling
was regulated by “Methodological principles of calculation of rent for dwellings upon the
lease thereof”, approved by Government Regulation no. 254 of 12 August 1993, which
established the bases for calculating the amount of rent for all lessors of residential
spaces on the territory of the Republic of Estonia, irrespective of the form of ownership
of the dwelling. According to clause 3 of this legal act a rent exceeding the rent margin
established by a local government body could not be imposed. The right to establish
rent margins was given to local governments by Government Regulation no. 69 of 6
March 1992 “Amendments to procedure for calculating rent for dwellings and
establishment of rent margins”. According to the explanatory letter to the draft of the
Dwelling Act Amendment Act (628 SE), passed on 10 June 1998, the right of local
governments to establish rate margins was to create opportunity “to gradually start to
free up the rent amounts, thanks to which an actual housing market will be created as
well as the interest of the owners to take better care of houses.”® Thus, the legislator
considered the imposition of rent margins to be temporary.

%6 Art. 210 para 1 of the LOA.

*%7 See section 6.6 for details.

268 By the Republic of Estonia Dwelling Act Amendment Act.

%89 3.4-1-20-04 (2 Dec. 2004), available in English: < http://www.nc.ee/?id=396 > (last visited 25 Dec.
2013).
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The President of the Republic filed the petition for review of constitutionality of the Act to
Amend the Dwelling Act and § 12! the Republic of Estonia Principles of Ownership
Reform Act (rent liberalization). °° In his petition the President argued, inter alia, that
upon implementation of the Act the current social security system will not fully
guarantee the right to housing, proceeding from § 28 of the Constitution and established
in international conventions of the protection of human rights. In his petition the
President argues that upon the implementation of the Act the current social security
system will not sufficiently guarantee the right to housing. In essence, the President also
contested the norms of the Social Welfare Act, concerning the right to housing
allowance.”” The President did not argue that the right to housing of tenants of
restituted houses is or should be of different extent than the general right of every
person to housing. Thus, the President has contested the Social Welfare Act, which is
already in force. Supreme Court found that The President of the Republic has no such
competence.>’?

Regarding other aspects of the petitition, the Chamber was of the opinion that, first,
tenants of restituted houses do not have and have not had grounds for the legitimate
expectation that rent margins will remain in force, and second, that there was no
sufficient ground for considering a nine-day vacatio legis too short, because in the given
case the change is not an unexpected or a large-scale one. The court reasoned that
abolition of a provision permitting the establishment of rent margins does not mean an
automatic increase in rent. Most importantly, pursuant to § 300 of the LOA, increase in
rent in case of tenancy contract for a specified term is possible only if an agreement on
periodical increase in the rent of a dwelling has been entered into. Or, in case of tenancy
contracts concluded for unspecified term a lessor of a dwelling shall, pursuant to Article
299 para 2 of the LOA, notify the tenant of any increase in rent in a format which can be
reproduced in writing not less than 30 days before the increase in rent and shall provide
the reasons therefor. Pursuant to Article 303 para 1 of the LOA a lessee may contest an
excessive increase in the amount of the rent for a dwelling.>"®

As a result currently in Estonia there is no general control of the initially agreed
amount of rent. However, it is theoretically possible, that the transaction may be
determined contrary to good morals or public order and as such be void under Article 86
of the GPCCA. Under this provision, a contract is contrary to good morals, inter alia, if a
party knows or must know at the time of entry into the transaction that the other party
enters into the transaction due to some exceptional need, relationship of dependency,
inexperience or other similar circumstances, and if:

(1) the transaction has been entered into under conditions which are extremely
unfavorable for the other party, or

(2) the value of mutual obligations arising for the parties is out of proportion and
therefore contrary to good morals.

>0 |bid.
"1 See section
2 |bid.
>3 |bid.
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There are no court cases to illustrate the applicability of the provision in the context of
lease.>™

There is certain level of control over excessiveness of the rent, see next section.

For social or other public housing contracts, the (subsidized) level of rent is set by
administrative act of the respective local autority.

- Rent control: how is it legally framed; when does it apply; who
carries it out; what are the consequences when the parties agree on
an excessive rent

For consequences when the parties initially agree on an excessive rent, see previous
section.

Provided that the landlord has delivered formally valid notice®” of an increase in rent,
the tenant may contest an excessive increase in the amount of rent for a dwelling
within thirty days of receiving notice threof. A lessee may also contest a portion of rent
during the period of validity of contract after the landlord has declined tenants request
for reduction of the rent, and claim a reduction of the rent, upon filing of a claim with a
lease committee or court (Art. 302 of the LOA), if lessor receives excessive benefit due
to significant changes in the bases for calculation of the rent, particularly a decrease in
expenses.

The rent for a dwelling is considered as excessive only if an unreasonable benefit is
received from the lease of the dwelling, except in the case of a luxury apartment or
house (Art. 301 of the LOA). However, if the amount of the rent for a dwelling does not
exceed the usual rent for a dwelling in a similar location and condition, it cannot be
considered as excessive. Furthermore, an increase in the rent is not excessive if it is
based on an increase in the expenses incurred in relation to the dwelling (e.g. cost of
utilities, if borne by the landlord) or an increase in the obligations of the lessor or if the
increase in rent is necessary in order to make reasonable improvements or alterations,
such that the room or building is maintained in or restored to the usual condition for such
rooms and buildings. See 6.5 for details.

It should be noted that the lessee has no remedy if the parties have already initially
agreed on an excessive rent and the rent only increases in a small amount.

- Maturity (fixed payment date); consequences in case of delayed
payment

By default, the rent and ancillary expenses (if agreed to be borne by the tenant) shall be
payable after expiration of each of the corresponding periods of time (usually monthly)
(Art. 292 para 1 of the LOA). However, it is (lawful) common practice to provide in the
contract that rent is due at the beginning of the period.

Lessor shall have no right to demand the payment of rent in advance, with the exception
of the lease payment for the first month. Lessor’s rights are protected by the security
deposit.

If the lessee delays in the payment of rent, he must pay interest to the lessor at the rate
indicated in the contract or, in case there is no indication in the contract, according to

™ However, this recently introduced provision has been used regarding credit relations.

°"5 See section 6.5 for details.
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Art. 113 of the LOA (i.e. statutory penalty interest rate®’®). Agreement which requires the

lessee of a dwelling to pay a contractual penalty upon violation of a contract provision is
void (Art. 287 of the LOA).

Delay in payment may give ground for extraordinary termination of a lease contract, if:>’’

(1) the lessee is late in the payment of rent, accessory expenses or a significant
share thereof on three consecutive due dates;

(2) the amount of rent due exceeds the amount of rent subject to payment for
three months;

(3) the amount of the accessory expenses due exceeds the amount of accessory
expenses subject to payment for three months.

For the tenant’s protection, Article 316 para 2 of the LOA states that a lessor does not
have the right of extraordinary termination if the lessee performs the delinquent
obligations before receiving the notice. Notice is also void if the lessee had the right to
set-off the lease claim and the lessee submits an application for set-off promptly after
receipt of a declaration of termination.

The Supreme Court®”® had to answer the question whether, in case the conditions of
Article 316 para 1 of the LOA are satisfied (i.e. the lessee has been late with the
payment of montly rent, accessory expenses or a significant portion thereof on three
consecutive due dates), should the lessor grant the tenant an additional term for
performance as per Art. 196 para 2°’°, or is Art. 316 of the LOA exhaustive and the
landlord does not need to provide any extra opportunity to comply. The Supreme Court
applied Article 196 para 2 of the LOA as a general norm in addition to the special norm
of lease contracts (Art. 316 of LOA).

- May the tenant exercise set off and retention rights over the rent
payment? (i.e. the tenant withholding the rent or parts of it when the
landlord does not respect his contractual duties, e.g. does not repair
a defect);

First, the tenant may set-off a claim belonging to him (e.g. right to demand damages or
reimbursement of expenses incurred exercising self-help) against the landlord’s claim
for rent.

Second, pursuant to Article 296 para 1 of the LOA, the tenant need not pay rent or bear
accessory expenses during any period when the tenant cannot use the dwelling for the
reason that the lessor has not granted use of the dwelling or the dwelling was not
habitable due to a defect or obstacle that falls under the responsibility of the landlord
according to Article 278 of the LOA.

>7 8 25% p.a. (March 2014).

> Article 316 of the LOA para 1.

8 cCSCd 3-2-1-146-04 (20 Dec. 2004).

> Article 196 para. 2 of the LOA as a general norm prescribes that if non-performance of a contractual
obligation by one party provides good reason for terminating the contract, the contract may only be
terminated if the party fails to render a conforming performance within the term granted therefor, unless
the non-performance is fundamental.
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The tenant has to notify the landlord of his intention to use right of set-off or right of
retention at least one month prior to the due date of the rent in a format which can be
reproduced in writing (e.g. e-mail).>®

Third, if the ability to use the dwelling for its intended purpose has only been diminished,
tenant may reduce the amout of rent to an extent corresponding to the defect for the
period from becoming aware of the defect until removal of the defect (Art. 296 para 1 of
the LOA). E.g. if the tenant is able to use only 50 % of the dwelling space during some
period of time, he is entitled to reduce rent by 50%. Rent reduction as a special form of
price reduction regulated in Article 112 of the LOA is exercised by sending unilateral
notice to the landlord. Right to reduce the amout of rent may be excercised also by
raising objection to the landlord’s claim to pay the rent in court action, but the reduction
is effective only from the moment the landlord has received the respective notice.>®

- May claims from rental agreements be assigned to third parties (i.e.
may the landlord assign his rent claim to a bank?)

As a general principle, an obligee may transfer any legal claim to another person in part
or in full regardless of the consent of the obligor (assignment of claim). Claims of rent
are generally freely assignable (Article 164 of the LOA). It is also possible to assign
future claims if they are sufficiently definite at the time of the assignment (Art 165 of the
LOA). Rent payment as a monetary claim can be assigned even if there are agreements
concluded between an obligor and an obligee whereby assignment of the claim is
precluded, or the right to assign the claim is restricted, because such agreement does
not have legal effect against third parties such as the assignee of the claim.>?

- May a rent payment be replaced by a performance in kind (e.qg.
reparation, renovation)? Does the tenant have a statutory right to
this effect? Could a lien of the “tenant-contractor” create problems in
that case? (a lien is a statutory right of a contractor to ensure his
being paid for his performances, e.g. improvements to the house,
e.g. § 648 BGB)

First, it should be emphasized that the tenant has a limited right to claim compensation
for expenses as Article 286 of the LOA provides that only if, upon expiry of a lease
contract, it becomes evident that the value of the leased object has increased
considerably due to the improvements or alterations made with the consent of the
lessor, the lessee may demand reasonable compensation therefor. It follows that the
tenant in general has no claim during the validity of the contract to use set-off for the
cost of improvements made to the dwelling as “performace in kind”.

Under Estonian law, Article 654 para 2 of the LOA resembles § 648 BGB: In order to
secure claims arising from a contract, a contractor who is required to construct, repair or
modify a structure or a part thereof has the right to demand the establishment of a
mortgage on the immovable on which the structure is situated. This regulation however
applies only if the tenant is a genuine contractor and has a genuine claim based on the
renovation contract. If renovation is carried out as merely “performance in kind” it does

%80 Art. 297 of the LOA.
%81 Case 3-2-1-21-08, p 11.
%82 Art 166 of the LOA.
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not create any genuine claim against the landlord, that would justifiy demanding the
establishment of a mortgage.

- Does the landlord have a lien on the tenant’s (movable) property in
the house (Vermieterpfandrecht as in 8 562 BGB, which functions
as a guarantee for the payment of the rent by the tenant)? If yes,
what is the scope of this right? How is it enforced?

Estonian law recognizes (Arts. 305-307 of the LOA) a right of security of the lessor
comparable to Vermieterpfandrecht as set in § 562 BGB.

The lessor of an immovable®®® has the right of security over movables located on the
leased property and, upon the lease of a room, over movables which are part of
furnishings or are used together with the room. This right is accorded in order to secure
claims arising from a lease contract even if the movables are not in the possession of
the lessor. Claims for the payment of rent for the current year and the previous year and
claims for compensation are secured by a pledge. The right of security does not extend
to things which cannot be the object of a claim (e.g. personal and household effects,
kitchenware, bedclothes, beds and other things used for domestic purposes which are
essential to satisfy household needs, and one technical device which ensures to the
debtor the right to receive information, etc).>®*

The rights of third parties to assets concerning which the lessor knew or ought to have
known that they do not belong to the lessee and the rights of third parties to things in the
possession of the lessee which are stolen from or lost by the owner or previous
possessor, or of which the owner or previous possessor is dispossessed in any other
manner, shall preclude the right of security of the lessor.

The provisions of the Law of Property Act concerning security over movables apply to
the right of security of lessors, unless otherwise provided in LOA.

The right of security of a lessor extinguishes with the removal of a thing from the leased
immovable, unless the thing is removed without the knowledge of the lessor or the
lessor contests the removal of the thing (Art. 306 para 1 of the LOA). A lessor shall not
contest the removal of a thing if the removal corresponds to the regular management of
the immovable or the daily living arrangements or if the things remaining provide
sufficient security for the lessor.®

The right of security of a lessor extinguishes also when the lessee gives the lessor other
security in order to secure performance of the obligations of the lessee (Art. 306 para 3
of the LOA).

If, during the term of a lease contract, the lessor learns that things brought into the
premises by the lessee do not belong to the lessee and the lessor does not terminate
the lease contract at the earliest opportunity, the right of security over these things
extinguishes (Art. 306 para 3 of the LOA).

Exercise of right of security. If a lessee wants to move out or to remove things from
the premises, the lessor may withhold things to the extent necessary to secure the

°%3 | e. also apartment ownership as form of immovable.

%% Cf. Paal (2007), Art. 305, 3.3; Articles 66 and 67 of the Code of Enforcement Procedure.
%% Art. 306 para 2 of the LOA.
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claims of the lessor. The lessor may use self-help in order to exercise the right of
security.”®® If things are removed from an immovable without the knowledge of the
lessor or despite the fact that the lessor contested the removal beforehand, the lessor
may reclaim the things in order to return them to the premises. If the lessee has moved
out, the lessor may demand that possession of the removed things be transferred to the
lessor.”®” The right of security extinguishes one month after the lessor becomes aware
of the removal of the thing unless the lessor has earlier filed an action for reclamation of
the thing before.>®®

However, since most of the tenant’s things are exempted from attachment and the
perfection of security interest is relatively complicated and often not productive, the
landlord’s right of lien is of little importance in actual practice.

For illustrative case, see section 8.4 below.
e Clauses on rent increase
- Open-ended vs. limited in time contracts
- Automatic increase clauses (e.g. 3% per year)
- Index-oriented increase clauses

In case of tenancy contract for unspecified term an increase in rent is possible only in
exceptional cases. It is presumed that the landlord may unilaterally raise the rent after
each six months following entry into the contract. Parties may agree on a longer interval
but not a shorter one.>®

The lessor of a dwelling shall notify the lessee of any increase in the rent, in a form
which can be reproduced in writing (e.g. per e-mail), not later than 30 days before the
increase in the rent and shall state the reasons therefor. The content of the notice is
provided in the law and any demand for increase in the rent, made without the notice
required by law is void. The same requirements of the law, applicable to the notices
concerning an increase in rent apply also to instances where the parties have agreed
that the lessor may unilaterally amend the terms and conditions of the contract in
matters not related to the amount of rent. But the requirements apply only if the lessor
unilaterally amends the contract terms to the detriment of the lessee, particularly if the
lessor reduces the services hitherto provided to the lessee or imposes new accessory
expenses on the lessee.>®

In case of tenancy contract for a specified term increase in rent is possible only if an
agreement on a periodical increase in the rent of a dwelling has been entered into. The
agreement is valid only if:

(1) the lease contract is entered into for at least a three year term,
(2) the rent increases not more than once a year, and

%% Art. 307 para 1 of the LOA.
%87 Art. 307 para 2 of the LOA.
%8 Art. 307 para 3 of the LOA.
%89 Art. 299 para 1 of the LOA.
%% Art. 299 para 2 of the LOA.
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(3) the amount of the increase in the rent or the basis for its calculation are precisely
determined (i.e. stepped, indexed).>*

There is no cap or ceiling fixed by statute.
e Utilities
- Describe the usual kinds of utilities (e.g. basic utilities like the

supply of water, gas and electricity vs. additional utilities, i.e.
services such as waste collection) and their legal regulation

Access to basic utilities necessary to use the premises for permanent habitation should
be guaranteed by the landlord. Whether the landlord or the tenant must conclude the
contracts for supply of water, heating and electricity depends on the contractual
agreement as well as on the respective supply system, since there is no regulation
provided by law.

- Responsibility of and distribution among the parties:

In addition to the payment of rent, the tenant should pay accessory expenses (i.e.
charges for the services and acts of a lessor or a third party which are related to the use
of property) only if explicitly agreed (Art 292 of the LOA). Charges for services and
acts of a lessor or a third party which are related to the use of a thing are accessory
expenses. The lessor shall, at the request of the lessee, enable the lessee to examine
documents certifying accessory expenses.

e Does the landlord or the tenant have to conclude the contracts
of supply?

Usually agreements with third party providers of electricity, water, gas or heating are
concluded by the landlord in his own name. In most cases easily accessible additional
services which are not directly related to the use of the dwelling, such as cable TV,
internet, wireline telephone, etc will be arranged in the name of the tenant.

e Which utilities may be charged to the tenant?

Accessory expenses (utilities) such as electricity and water are deemed as included in
the rent if not otherwise agreed in the lease agreement. It is quite common that the
tenant pays separately for the utilities, according to invoices of the service providers.

e What is the standing practice?

- How may the increase of prices for utilities be carried out
lawfully?

- Is adisruption of supply by the external provider or the landlord
possible, in particular if the tenant does not pay the rent?

The prices of the utilities are not generally the responsibility if the landlord since it is
usually agreed, that tenant pays those expenses in addition to rent.

Article 111 para 3 of the LOA prohibits withholding performance (as a remedy) if this
would be unreasonable in the circumstances or contrary to the principle of good faith, in
particular if the other party has performed the obligations thereof for the most part or

%91 Art. 300 of the LOA.
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without significant deficiencies. Disruption of supply in most cases would constitute
action against good faith.>%?

For illustrative case see 8.5 below.
e Deposit:

- What is the legal concept (e.g. is the deposit an advance rent
payment or a guarantee deposit to cover future claims of the
landlord)?

Art. 308 of the LOA®® creates the presumption that if a lessee transfers money to the
landlord in order to guarantee possible future claims, it is a security deposit and not a
prepayment of rent. Thus, if not otherwise agreed, Article 308 of LOA applies. In
practiscéf, parties often agree on prepayment, especially in case of contracts for specified
term.

The referenced article concerns only residential lease contracts and as such is not
applicable for social housing contracts.

- What is the usual and lawful amount of a deposit?

The parties may agree on a security deposit in the amount of up to three months' rent
(Art. 308 para 1 of LOA). In practice, a deposit in the amount of 1-2 month rent is usually
demanded.’® Landlords also often demand payment of the broker’s fee by the tenant,
usually in amount of one month’s rent. Thus it would be beyond financial means of most
tenants to pay a security deposit in any larger amount. The lessee has a right to pay the
deposit within three months in equal instalments. The first instalment is required to be
paid only after entry into the lease contract.

- How does the landlord have to manage the deposit (e.g.
special account; interests owed to the tenant?)

The deposit must be kept by the lessor in a credit institution separately from the assets
of the lessor and must earn at least at the local average interest rate applicable to
savings. The interest belongs to the lessee and increases the amount of the deposit
(Art. 308 para 2 of the LOA). In practice, private landlords often do not keep the deposit
separately form their own assets and calculation of interest could be based on interest
rates referred in Art. 94 para 1 of the LOA, i.e the last interest rate applicable to the main
refinancing operations of the European Central Bank on a semi-annual basis.>*

- What are the allowed uses of the deposit by the landlord?

The landlord is allowed to set-off against the amount of security deposit, any claim
arising from the contract. It should be recalled, that rent usually does not include cost of
utilities (Art. 292 of the LOA). Thus, if the deposit is intended to cover rent payment for
the period of three month’s, as non-payment of rent for three month is legal grounds for
extraordinary termination (Art. 316 of the LOA), the deposit does not, however, cover all

%2 cCsCd 3-2-1-25-08, also CCSCd 3-2-1-164-09.

293 Analogous to Art 551 BGB.

%% paal (2007), Art. 308, comment 3.1.

295 Toompark and Hindpere (2012), 96.

5% E.g. before 1 January 2014 - 0,25% p.a. <http://www.eestipank.ee/volasuhete-intressimaar> (last
visited 7 Jan. 2014).
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expenses of the landlord. The lessor has to inform the lessee of any claim against the
deposit or repay the entire deposit plus interest within two months after expiry of the
lease contract (Art. 308 para 3 of LOA).

e Repairs

- Who is responsible for what kinds of maintenance works and
repairs? What kind of repairs or works may lawfully be
assigned to the other party (especially the tenant)?

In general, a lessor is required to ensure that the dwelling is maintained in the agreed
upon condition during the term of the contract (Art. 276 para of LOA). Respectively, the
lessee may demand that the lessor remove any defect or obstacle, unless

(1) it is a defect for which the lessee is responsible and which the lessee is obligated
to remove at his/her own expense >°’ or

(2) it is a minor defect (i.e. can be resolved by light cleaning or maintenance which is
in any case necessary for the ordinary preservation of the thing) which should be

removed by lessee himself.>*

As to the defects for which the lessee is responsible, the Article 334 para 2 2. of the
LOA prescribes that the lessee shall not be liable for the natural wear or deterioration of
the thing or changes which accompany the contractual use of the dwelling. Thus if,
considering the preconditions referred above, the defect falls under the responsibility of
the landlord, he has an obligation to remove such defect or obstacle within reasonable
period of time after he/she knew or could reasonably be expected to have known about
the defect or other circumstances.

As a primary remedy, tenant first has to demand that the lessor removes the defect.>*

Only after the lessor does not remove such defect within a reasonable period of time,

the tenant has basically two options®®;

(1) In case the defect or obstacle precludes the use of the thing for the intended
purpose or restricts such use to a significant extent, the lessee may terminate
the contract without advance notice.

(2) If the lessor has delayed in removal of the defect of obstacle or if the defect or
obstacle only restricts the ability to use the thing for its intended purpose to an
insignificant extent, the lessee has the right to remove the defect or obstacle
and claim expenses against the landlord.

The lessee, having rightfully demanded that the lessor remove defects or obstacles may
additionally:

(1) demand compensation for the damage incurred,

(2) reduce the rent to an extent corresponding to the seriousness of the defect for
the period from becoming aware of the defect until removal of the defect®®, or
alternatively

7 Arts. 278 and 334 para 2 of the LOA.
%% Art. 280 of the LOA.

%99 Case 3-2-1-84-05 (11 Oct. 2005), 10-11.
%0 Art, 279 paras 1 and 3 of the LOA..
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(3) deposit rent into notary’s account after having set a term and warned the lessor
that, if the defects or obstacles are not removed by that deadline, the lessee will
deposit the rent which falls due after expiry of the term. Such a warning as well
as a notice of such deposit should be prepared in a format which can be
reproduced to writing (e.g. e-mail).?%?

This regulation is mandatory, i.e. major repair works cannot be imposed upon the
lessee. In principle, the tenant should bear the costs of light cleaning or maintenance
which is in any case necessary for the ordinary preservation of the thing and could bear
(subject to agreement) costs for the services of a third party which are related to the use
of a thing. Condominium costs, such as housekeeping, disinfestations, etc, fall under the
latter category and may be shifted onto the tenant. As repair of the dwelling is the
responsibility of the landlord, respective expenses could not be shifted onto the tenants
(e.g. payments to the renovation fund operated by the apartment association).

For illustrative case see section 8.5 below.

Social housing contracts typically prescribe maintenace repair of the dwelling and
equipment as the obligation of the tenant®®, which is a characteristic to gratuitous
leases whereby the user is required to bear the expenses necessary for preservation of
the space granted for use (Art. 391 of LOA).

e Connections of the contract to third parties

- Rights of tenants in relation to a mortgagee (before and after
foreclosure)

Upon execution of enforcement procedures, the tenant’s rights are not affected. A
mortgage also extends to a claim under residential lease which is created within the
period between seizure of the immovable or declaration of bankruptcy of the debtor and
sale of the immovable, or which is created within one year prior to seizure of the
immovable or declaration of bankruptcy of the debtor and remains uncollected (Art. 344
of the LPA).

Upon arrest of the rental payments, the lessee is obliged to pay rent to the bailiff to the
benefit of a claimant (Art. 111 of the Code of Enforcement Procedure). If the owner of a
property changes due to compulsory execution or in bankruptcy proceedings after
transfer of the thing into the possession of the lessee, the rights and obligations of the
lessor arising from the lease contract are transferred to the new owner of the property
(Art. 290 of the LOA).

®0L Art, 296 para 2 of LOA.
€92 Art. 298 of the LOA.
%3 Tartu 4.2.7, Tallinn 9.1.
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Table 22 Contents of tenancy contracts (summary).

Residential lease contract Social lease contract

Description  of | No special mandatory regulation, inspection advisable
dwelling

Parties to the | Tenant: private person(s) Tenant: selection according to
tenancy eligibility criteria

contract

Duration No restrictive regulation. In practice, max 5 year term,

Either contract of specified possible extension.

or unspecified term.

Rent No general control over | No rent charged or set at low
initial amount of rent agreed | level by the administrative act
of municipality.

Deposit Statutory limitation - 3 | Not applicable in practice
month’s rent

Utilities The tenant has to pay for | In practice, social tenants only
anclillary expenses such as | pay for utilities.
utilities only if so expressly

agree upon.
Repairs Tenant should remove only | In practice, social tenants are
minor defects. obliged to take care of

maintenance and repair.

6.5. Implementation of tenancy contracts

e Disruptions of performance (in particular “breach of contract”)
prior to the handover of the dwelling

e Inthe sphere of the landlord:
- Delayed completion of dwelling

The validity of a contract in itself is not affected by the fact that, at the time of entry into
the contract, performance of the contract was impossible (Art. 12 para 1 of LOA). Under
Estonian law, non-performance is any failure to perform, incl. defective performance or
delay in performance (Art. 100 of the LOA). As the main obligation of the lease contract,
a lessor is required to deliver a thing, together with its accessories, to a lessee by the
agreed time (Art. 276 para 1 of LOA). Thus, non-delivery constitutes non-performance
and the other party may use remedies prescribed in general part of LOA (Art. 101 para 1
of LOA), i.e.:
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(1) right to demand performance of the obligation;

(2) right to withhold performance of an obligation which is due from the obligee;
(3) right to demand compensation for damage,;

(4) right to withdraw from or terminate the contract;

(5) right to reduce the price.

Article 277 para 1 of LOA specifies that if a lessor does not deliver a thing at an agreed
time or transfers a defective thing which precludes the use of the thing for its intended
purpose or restricts the use thereof to a significant extent, the lessee may withdraw from
the contract. This provision excludes any possible dispute over the substantive
preconditions for withdrawal.®*

The lessor would not be liable for damages if non-performance was excused, i.e.
caused by force majeure (Arts. 103 and 115 of the LOA). Delayed completion, by
default, falls under the lessor's sphere of risk and is therefor not excused. If, after
withdrawing from the lease contract, lessee performs under a substitute lease contract,
he may claim that the landlord must offset the difference between the contractual price
and the price arising from the substitute contract or, if the tenant does not contract for a
substitute transaction, difference between the contractual price and the current market
price as compensation for damage (Art. 135 of LOA). The lessor has also the right to
make a claim for compensation for damage exceeding the price difference.

If the lessee decides not to withdraw from the contract, but waits for the completion of
the dwelling, he may use other remedies listed above (Art. 101 para 1 of LOA).

- Refusal of handover of the dwelling by landlord (in particular:
case of “double lease” in which the landlord has concluded two
valid contracts with different tenants over the same house)

The validity of a contract is not affected by the fact that, at the time of entry into the
contract, performance of the contract was impossible or one of the parties did not have
the right to dispose of the thing or right which is the object of the contract (Art. 12 para 1
of LOA) and thus, it is possible that the landlord has concluded more than one valid
contract on same dwelling. Each of these tenants may demand performance, i.e.
possession of the dwelling, unless:

(1) performance is impossible;

(2) performance is unreasonably burdensome or expensive for the obligor;

(3) the obligee may reasonably achieve the desired result of the performance in
another manner.®%

Thus, once the dwelling has been handed over under one of the contracts, the demands
of the other “lessees” should be relieved by compensation for damage (see previous
question).

- Refusal of clearing and handover by previous tenant

604 Generally, a party may withdraw from the contract in the case of fundamental non-performance of a

contractual obligation by the other party, Art. 116 para 1 of LOA.
%95 Art. 108 para 2 of the LOA.
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As referred above, a lessor has a primary obligation to deliver possession of a thing,
together with its accessories, to a lessee by the agreed time (Art. 276 para 1 of LOA)
regardless of the reasons (except for force majeure situations). In contrast to the
situation described previously, the prior tenant has no right to possess the premises and
the landlord should initiate court proceeding on the ground of Art. 334 para 1 of the LOA
(lessee’s obligation to return a leased thing) or Art. 80 of the LPA (rei vindicatio).

- Public law impediments to handover to the tenant

A Supreme Court case®® illustrates the problem of public law impediments to the

fulfilment of the landlord’s obligations. In this case, the lessor was obliged to aquire
certain permissions for commercial use of the premises, but failed to do so. Unless
those impediments fall under the category of force majeure, the lessor is still
responsible, and the tenant may seek a legal remedy.

e In the sphere of the tenant:
o refusal of the new tenant to take possession of the house

There is no self-standing obligation/duty to take possession. However, there is a duty to
cooperate, i.e. in the case of a delay in acceptance by tenant, the lessor shall be liable
for non-performance of the obligation thereof only if the obligor causes such non-
performance intentionally or due to gross negligence (Art. 119 of LOA).

If possession may be transferred by handing over documents and keys, the lessor may
deposit those with a notary for the purposes of transfer to the lessee (Art. 120 of LOA).

Further, pursuant to Article 296 para 3 of LOA® the lessee shall also pay rent for the
period when the lessee is not able to use the thing due to circumstances depending on
or caused by the lessee, particularly due to the absence of the lessee, although the
lessee may deduct the amounts saved by the lessor from the rent and the value of any
benefit received from the thing being used differently. If the lessee does not pay rent for
more than three month’s, the lessor may continue to claim performance of the contract
(i.e. demand payment of rent)®®® or may terminate the contract for non-payment. Under
a lease contract is for an unspecified term, the lessee may use the right of ordinary
termination of the contract by giving 3-month’s advance notice (Art. 312 of LOA) and
claim damages.®®

e Disruptions of performance (in particular “breach of contract”)
after the handover of the dwelling

e Defects of the dwelling
- Notion of defects: is there a general definition?

First of all, a dwelling does not conform to the contract if it does not have characteristics
explicitly agreed by the parties. Where the quality of the performance of a contractual
obligation is not determinable from the contract or from law, the parties shall perform the
obligation with a quality not less than average in the circumstances (Art. 77 para 1 of
LOA). If a thing with special characteristics is owed for performance of an obligation and

%% ccscd case 3-2-1-3-06 (23 Feb. 2006).
7 Source: BGB § 537 (1).
%% \Which, of course leads to a unefficient solution, while there is no duty to mitigate damages.
9 E g. CCSCd 3-2-1-37-09 (18 May 2009), CCSCd_3-2-1-5-13 (30 April 2013).
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if things with the specific characteristics may be of different quality, the obligor shall
perform the obligation with a quality not less than average (Art. 77 of the LOA).

As already indicated above, there is no public law regulating habitability of the object of
the residential lease contract. Tenant-protective provisions of residential lease contract
apply if (1) the object of the contract is a dwelling, i.e. it can be used for permanent
residence and (2) if the purpose of the contract is to use the dwelling as a permanent
residence. It follows that there is no general definition of “defect’, there is only the very
general requirement “to deliver a thing, together with its accessories, in a suitable
condition for contractual use and to ensure that the thing is maintained in such condition
during the validity of the contract” (Art. 276 para 1 of LOA).

- Examples: Is the exposure of the house to noise from a
building site in front of the house or are noisy neighbours a
defect? What about damages caused by a party or third
persons? Is the occupation of the house by third parties such
as squatters considered as a defect in the legal terms?

In general terms, a landlord should ensure that the dwelling is maintained in suitable
condition for contractual use during the validity of the contract.?’® In case of any
substantial material defect (mould and humidity in the dwelling; noise form a building
site, if exceeding the limits of reasonableness) or legal defect (e.g. third-party right) that
deprives the tenant of the use and enjoyment of the dwelling, the tenant has the right to
see a remedy, see next question.

However, if, upon delivery of possession, the tenant knows or ought to have known that
the thing does not conform to the contract but accepts the thing irrespective thereof, he
or she loses the right to withdraw from the contract and may exercise any other remedy
only if the lessee reserves this right upon accepting the thing.®** Exceptionally, in any
case, the tenant may terminate the contract extraordinally if the dwelling is in such
condition that the use thereof may involve significant hazard to human health.®*

As to the noisy neighbours, violation of public order (loud oral arguments during the
night time in the dwelling next door) and general noise caused by next door children
should be treated differently; the latter could not in principle be classified as a defect of
the dwelling.

- Discuss the possible legal consequences: rent reduction;
damages; “right to cure” (to repair the defect by the landlord);
reparation of damages by tenant; possessory actions (in case
of occupation by third parties) what are the relationships
between different remedies; what are the prescription periods
for these remedies

In general, a landlord is required to ensure that the dwelling is maintained at the agreed
upon condition during the term of the contract. However, there are further conditions to
be fulfilled before the landlord could be subjected to liability.

Firstly, the tenant may demand that the landlord remove the defect or obstacle, unless

®10 Art, 276 para 1 of the LOA.
®L Art, 277 para 2 of the LOA.
®12 Art. 317 of the LOA.
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(1) it is a defect for which the lessee is responsible and which the lessee must
remove at his own expense (Art. 334 of the LOA),

(2) itis a minor defect (i.e. can be removed by light cleaning or maintenance which is
in any case necessary for the ordinary preservation of the thing) which should be
carried out by tenant himself (Art. 280 of the LOA).

Secondly, upon acquisition of the possession of the dwelling, the tenant knows or ought
to have known that the thing does not conform to the contract but accepts the thing
irrespective thereof, remedies are available only if the tenant reserves the respective
right upon accepting the dwelling as it is (Art. 277 para. 2 of the LOA).

Thirdly, the tenant has a duty to notify the landlord of the defect or obstacle promptly
after it becomes evident (Art. 282 of the LOA). Landlord could claim compensation for
loss caused by the failure to comply with this duty by the tenant. Furthermore, if a
landlord cannot remove the defect or an obstacle to use of the thing for the reason that
the tenant has violated an obligation to notify, the latter may not exercise any remedies
without granting the landlord a reasonable term to cure the defect and re-enable use of
the leased thing.

Fourthly, parties may have agreed on preclusion or limitations of the rights of a lessee in
connection with the non-conformity of a leased thing. However, such an agreement is
void if the landlord knows or ought to have known, upon entry into the contract, that the
dwelling does not conform to the contract and fails to notify the lessee thereof.®™
Provided these requirements are met, the tenant may (Art. 278 of the LOA):

(1) demand that the lessor remove the defect or obstacle,

(2) demand that the lessor take over a legal dispute with a third party,
(3) demand compensation for the damage sustained from the lessor,
(4) reduce rent, or

(5) deposit the amount of rent due into a notary’s account.

In case the defect or obstacle restricts the ability to use the dwelling for the intended
purpose only to an insignificant extent, tenant may remove the defect or obstacle and
claim expenses even without prior notification to the landlord.

If the landlord has delayed in effecting the removal of the defect of obstacle, i.e. does
not remove such defect or obstacle within a reasonable period of time after the landlord
knew or could reasonably be expected to have known about the defect or other
circumstances, the tenant may excercise the right to remove the defect or obstacle and
claim payment of the expenses incurred. If the defect or obstacle precludes the use of
the thing for its intended purpose or restricts such use to a significant extent, the tenant
may terminate the contract without advance notice. It is questionable, whether, instead
of removing the defect, the landlord has a right to offer substitute the dwelling, i.e.
another similar dwelling.®*

Tenant need not pay rent or bear accessory expenses during any period when the
dwelling was not habitable due to a defect or obstacle. If the possibility of using the
dwelling for its intended purpose has only diminished, tenant may reduce the rent to an
extent corresponding to the defect for the respective period. For example, if the tenant is

613 Art. 281 of the LOA.
614 Art. 279 of the LOA.
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able to use only half of the space of the dwelling, he is entitled to reduce rent by 50%.°°

Rent reduction is exercised by sending corresponding unilateral notice to the landlord.

In addition, tenant may, together with or in lieu of performance (i.e. while also requesting
the landlord to remove the defect or obstacle), claim compensation for damage. In the
latter case, compensation for damage is due only upon expiry of the additional term
provided to landlord to remove the defect or obstacle. Any claim for damages is
excluded in case the landlord proves that the defect or obstacle was caused by force
majeure.*

Instead of demanding damages and reimbursement of expenses, the tenant may set-off
these claims against the landlord’s claim for rent.

In both cases, the tenant has to notify the landlord of his intention at least one month
prior to the due date of the rent in a format which can be reproduced in writing (e.g. e-
mail).

Alternatively, the tenant may deposit the rent with a notary after having given notice to
the landlord to remove defects by a certain deadline in a format which can be
reproduced in writing and warned the landlord that, if the defects or obstacles are not
removed, the lessee will deposit the rent which falls due after expiry of the term. If tenant
does not file a claim against the lessor with a lease committee or court within thirty days
as of the time when the first rent deposited is due, the landlord may then demand
payment of the deposited amount.

For illustrative case see 8.7 below.
o Entering the premises and related issues
- Under what conditions may the landlord enter the premises?

After tenant has occupied the dwelling as his home, the landlord has limited rights to
enter the premises.®’’ However, tenant should allow the landlord to examine the
premises if this is necessary to preserve the dwelling or to transfer or lease it to another
person. (Art 283 para 2 of the LOA). Landlord should inform the tenant of the intended
inspection beforehand.

- Is the landlord allowed to keep a set of keys to the rented
apartment?

There is no special rule to anwer that question. Considering the landlors’s right to
inspect the property and its respective obligation to repair any defect®*®, so long as the
landlord does not abuse the right, retaining a set of keys by the landlord is not usually
contested by tenants.

- Can the landlord legally lock a tenant out of the rented
premises, e.g. for not paying rent?

®15 paal (2007), commentaries to Art. 296, 3.3.

%1% Art. 115 of the LOA.

®" Inviolability of a home (Art 33 of the Constitution): The home is inviolable. No one’s dwelling or other
premises lawfully occupied by him or her, or his or her workplace may be forcibly entered or searched,
except in the cases and pursuant to a procedure provided by law to protect public order, public health or
the rights and freedoms of others, to prevent a criminal offence, to apprehend the offender, or to ascertain
the truth in a criminal case.

®18 Art. 283 (2) of the LOA.

138



Landlord cannot lock a tenant out of the rented premises by use of self-help even if
tenant is not paying rent. Landlord should first obtain a lawful enforcement instrument,
i.e. court judgment or decision of lease committee that has entered into force. See
section 6.7 for detalils.

. Rent regulation (in particular implementation of rent
increases by the landlord)

e Ordinary rent increases to compensate inflation/ increase gains

In the case of a lease contract for an unspecified term, it is presumed that the lessor
may raise the rent if the dwelling is immovable, after each six months as of entry into the
contract (Art. 299 para 1 of the LOA).

In case of a lease contract for specified term, parties could agree an automatic
periodical increase in the rent of a dwelling provided that:

(1) the lease contract is entered into with a term of at least three years;

(2) the rent increases not more than once a year; and

(3) the extent of the increase in the rent or the basis for its calculation are precisely
determined.®™®

e |Is a rent increase after renovation measures, e.g. upgrading the
energy performance of the house, or similar lawful and dealt with
in a special procedure?

An increase in rent is not excessive if the increase is necessary for the making of
reasonable improvements or alterations, including improving the condition of a part of a
leased room or building such that the room or building is in the usual condition for such
rooms and buildings (Art. 301 para 3 of the LOA).®?° There is no special procedure.
Upgrading the energy performance of the house is presumably a “reasonable
improvement”, but it is critical to assess the period necessary to recover the expenses. It
would be reasonable to assume that the landlord finances the repair works with a long-
term loan and the increase in rent correlates with the repayment schedule. In any case,
cost of constructive repair works should not be covered by the current tenant, which
should instead be amortized over the period of some 10-20 years.®*

e Rentincreases in “housing with public task”

In case of social welfare housing (in narrow terms), there is no rent charged, only utilities
should be covered. Resolutions of the local government regarding rent increases for
other forms of public housing may be contested in the Administrative Court.®??

e Procedure to be followed for rent increases

o Is there some orientation at the market rent; if yes, how is
the market rent measured/calculated (e.g. statistical
devices such as a Mietspiegel [= rent statistics for a certain
area))?

°19 Art. 300 of the LOA.
%20 ccscd 3-2-1-101-02 (2 Oct. 2002), same principle ackowledged under Dwelling Act.
%2l paal (2007), commentaries to Art. 301, p 3.3.
%22 Case 3-2-4-1-04 (1 July 2004).
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In case of open-ended lease contracts, the landlord should notify the tenant of an
increase Iin the rent not less than thirty days before the increase in the rent in a form
which can be reproduced in writing. %%

The notice shall clearly set out the following (Art. 299 para 2 of the LOA):

(1) the extent of the increase in the rent and the new amount of rent;

(2) the date as of which the rent is increased,

(3) the reasons for increasing the rent and a calculation of the new rent (for the
tenant to be able to assess the possible excessiveness of the increase, the mere
reference to the necessity to do repair work is not sufficient®*);

(4) the procedure for contesting the increase in the rent (term and institution). **°

An increase in the rent, made without notice in accordance with the law is void (Art. 299
para 3 of the LOA). An increase in the rent is also void if landlord adds a warning that he
will terminate the contract if the increase in the rent is contested.

Provided that the landlord has delivered formally valid notice of an increase in rent, the
tenant may contest an excessive increase in the amount of the rent for a dwelling, see
next question.

e Possible objections of the tenant against the rent increase

Provided that the lessor had the formal right to increase the rent in accordance with the
Arts. 299 or 300 (see above), the lessee may contest an excessive increase in the
amount of the rent for a dwelling within thirty days of being informing of the proposed
increase (Art. 303 of the LOA).

A lessee may also contest the amount of rent for a dwelling during the period of validity
of the contract and claim a reduction of the rent as of the submission of an application
with a lease committee or court (Art. 302 of the LOA) if a lessor receives an excessive
benefit due to significant changes in the bases for calculation of the rent, particularly a
decrease in expenses. Procedurally, a lessee shall first submit a request for reduction of
the rent to the lessor in a format which can be reproduced in writing, who shall notify the
lessee of the decision of the lessor concerning the request within thirty days. Then, if a
lessor does not consent in full or in part to the reduction of the rent or does not respond
to the request of a lessee within the prescribed term, the lessee may file a claim for
reduction of the rent with a lease committee or court within thirty days as of the expiry of
the term for responding.

Article 301 of the LOA establishes criteria for assessing the excessiveness of rent. Most
importantly the rent for a dwelling is excessive only if an unreasonable benefit is
received from the lease of the dwelling, except in the case of a luxury apartment or
house. However, if the amount of the rent for a dwelling does not exceed the usual rent
for a dwelling in a similar location and condition, it cannot be considered excessive.®?

Furthermore, an increase in the rent is not excessive if it is based on an increase in the
expenses incurred in relation to the dwelling (e.g. cost of utilities, if borne by the

023 Art. 299 para 2 of the LOA.
024 ccsCd 3-2-1-76-05, p 15. CCSCd 3-2-1-109-05, p 12.
%25 ccsCd 3-2-1-76-05, p 17.
626 cCcSCd 3-2-1-76-05, p 16, Art. 301 para 2 of LOA.
140


http://www.riigikohus.ee/?id=11&tekst=RK/3-2-1-76-05
http://www.riigikohus.ee/?id=11&tekst=RK/3-2-1-76-05
http://www.riigikohus.ee/?id=11&tekst=RK/3-2-1-109-05
http://www.riigikohus.ee/?id=11&tekst=RK/3-2-1-109-05
http://www.riigikohus.ee/?id=11&tekst=RK/3-2-1-76-05
http://www.riigikohus.ee/?id=11&tekst=RK/3-2-1-76-05
http://www.riigikohus.ee/?id=11&tekst=RK/3-2-1-76-05
http://www.riigikohus.ee/?id=11&tekst=RK/3-2-1-76-05

landlord) or an increase in the obligations of the lessor or if the increase in rent is
necessary in order to make reasonable improvements or alterations®”’, including
improving the condition of a part of a leased room or building such that the room or
building is in the usual condition for such rooms and buildings (Art. 301 para 3 of LOA).

It should be noted that the lessee has no remedy if the parties have already initially
agreed on an excessive rent and the rent only increases in small amount.

o Alterations and improvements by the tenant

e |s the tenant allowed to make (objective) improvements on the
dwelling (e.g. putting in new tiles)?

The general principle is that a lessee may make improvements and alterations to a
leased thing only with the lessor's consent submitted in a format which can be
reproduced in writing (Art. 285 para 1 of LOA). However, the lessor is not permitted to
refuse consent if the improvements and alterations are necessary in order to use the
dwelling or manage it reasonably (Art. 285 para 1 of LOA). If the lessor consents to
improvements and alterations, he loses the right to demand that the original condition be
restored, unless parties have agrees otherwise in a format which can be reproduced in
writing (Art. 285 para 2 of LOA).

In principle, upon expiry of a lease contract, the lessee may remove an improvement or
alteration made to a dwelling, if this is possible without damaging the property. However,
the the lessee does not have such right if the lessor pays a reasonable compensation
therefor, unless the lessee has a legitimate interest in removing the improvement or
alteration (Art. 285 para 3 of LOA).

For illustrative case, see 8.2 below.

e Must, and if yes under what conditions, improvements of the
dwelling by the tenant be compensated by the landlord?

If the landlord consents to improvements and alterations, he loses the right to demand
that the original condition be restored (and respective expenses borne by tenant), unless
he reserves such right in the giving of consent. Furthermore, if, upon expiry of a lease
contract, it becomes evident that the value of the thing has increased considerably (i.e.
dwelling can be leased for a higher rent or sold for higher price) due to the
improvements or alterations made by the tenant with the consent of the lessor, the
tenant may demand reasonable compensation therefor (Art. 286 para 1. of the LOA).®%®
The limitation period of such claim is six months as of the return of the possession.

Compensation for other expenses may be demanded pursuant to the provisions
regarding negotiorum gestio (Art. 286 para 2 of LOA).®?°

¢ |Is thetenant allowed to make other changes to the dwelling?

o in particular changes needed to accommodate a handicap
(e.g. building an elevator; ensuring access for wheelchairs
etc)?

®2" ccscd 3-2-1-109-05, p 12.
%28 cf, varul, et al (2007),179.
%29 Cf. BGB § 539 (Il).
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o fixing antennas, including parabolic antennas

In principle, the tenant’s right to make improvements and alterations to the dwelling is
strictly subject to the landlord‘s consent in a format which can be reproduced in writing
(e.g. e-mail).?® As there are no specific court cases covering the practice, the landlord’s
obligation to give consent should be assessed on a case by case basis. Principally, the
landlord shall not refuse to grant consent if the improvements and alterations are
necessary in order to use the dwelling for its intended purpose or manage it reasonably.
If necessary, consent may be claimed in court. If improvements and alterations were
made by the tenant without the prior consent of the landlord, the latter has a right to
demand that the original condition be restored or to give notice of extraordinary
termination.

From the other hand, if the landlord consents to improvements and alterations, he loses
the right to demand that the original condition be restored (and respective expenses
borne by tenant), unless he reserves such right in the giving of consent. Furthermore, if,
upon expiry of a lease contract, it becomes evident that the value of the thing has
increased considerably (i.e. dwelling can be leased for a higher rent or sold for higher
price) due to the improvements or alterations made with the consent of the lessor, the
tenant may demand reasonable compensation therefor. The limitation period of such
claim is six months as of the return of the thing.®*

o Maintenance measures and improvements, in particular
upgrading the energy performance of the house by the
landlord

¢ What kinds of maintenance measures and improvements does
the tenant have to tolerate?

There are two categories of maintenance and improvement which the lesse is obligated
to tolerate:

Firstly, a lessee has to tolerate work performed (incl. capital repair) in respect of a
thing and also other effects on the thing which are necessary in order to preserve
the thing, remove defects, prevent danger or eliminate the consequences thereof
(Article 283 para 1 of the LOA).%*? In this case the lessee has the general duty to
cooperate with lessor in order to facilitate such necessary improvements.®*

Secondly, a lessee has to tolerate improvements and alterations made by the
lessor to a dwelling only if the work being done and its effects are not unfairly
burdensome to the lessee (Art. 284 para 1 of LOA).

See next question for details.

e What conditions and procedures does a landlord who wants to
make renovations need to respect (e.g. giving adequate [i.e.

630 Art. 285 of the LOA.
831 Art 338. Of the LOA.
082 ccscd 3-2-1-99-07, p 16.
633 Art. 23 of the LOA.
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sufficiently long] notice; offer an alternative dwelling; offer a rent
reduction to compensate for disturbances)?

Maintenance measures could be carried out provided that a lessor has provided
adequate advance notice to lessee of work to be performed and examination to be
made, and takes the interests of the lessee into account in the conduct of the work (Art.
283 para 3 ot the LOA). A lessee should allow the lessor to examine a thing if this is
necessary to plan maintenance measures (Art. 283 para 1 of the LOA). The obligation to
tolerate maintenance work does not preclude or restrict the right of a lessee to reduce
rent or demand compensation for damage due to the work. Subject to mutual
agreement, it is possible, that damage may be compensated in kind, i.e. offering an
alternative dwelling.®3*

Improvements and alterations could be carried out provided that lessor has informed
lessee about the forthcoming changes at least two months before commencement of
improvements and alterations (Art. 284 para 2 of the LOA). A lessor shall notify the
lessee of the nature, extent, time of commencement and expected duration of the
measures planned for making the improvements and alterations, and of any potential
increase in the rent which may arise therefrom. Such notice should be delivered in a
format which can be reproduced in writing. If the improvements and alterations are
significant and bring about an increase in the rent, the lessee may terminate a contract
within fourteen days as of receipt of a notice by giving at least thirty days' advance
notice. If a lessee terminates a contract, the making of improvements and alterations
shall not commence before termination of the contract (Art. 284 paras 3 and 4 of the
LOA).

Upon making improvements and alterations, the lessor shall take the interests of the
lessee into account. Even if the interests of the lessee are taken into account, the right
of the lessee to reduce the rent or demand compensation for damage is not precluded
or restricted. Reasonable expenses incurred by the lessee as a result of the
improvements and alterations are also matters that can be reimbursed and payed in
advance, upon request by the lessee (Art. 284 para 5 of the LOA).

e Uses of the dwelling

o Keeping animals; producing smells; receiving guests;
prostitution and commercial uses (e.g. converting one room in a
medical clinic); removing an internal wall; fixing pamphlets
outside.

There are only general provisons on the obligations of the lessee in relation to uses of
dwelling:
(1) a lessee shall use a thing with prudence and according to the intended purpose
which is the basis for the lease (Art. 276 para 2 of the LOA) and
(2) the lessee of a dwelling shall take the interests of other residents and neighbours
into account (Art. 276 para 3 of the LOA).

Thus, actions such as keeping animals, producing smells and receiving guests are not,
by default, forbidden, but are subject to use of premises in accordance with their

%% paal, supra note 398, Art. 283, comment 3.2.
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designation and considering the interests of neighbours. In apartment buildings, the
tenant must respect and abide by the internal regulations of the apartment association.
Lessor should be able to prove the disturbance (by neighbourg’s testimony, police report
etc.) and give warning to the lessee.

Prostitution or commercial activities may be considered as usage against intended use
of the dwelling and thefor as breach of contract by the lessee.

As to improvements and alterations - lessee may make those only with the lessor's
consent which must be submitted in a format which can be reproduced in writing (Art.
285 para 1 of the LOA). Futhermore, if removing an internal wall causes destruction and
loss of and damage to a leased thing the lessee would be liable for damages (Art. 334
para 2 of the LOA). Namely, the lessee shall be liable for the destruction of and or
damage to a leased thing which occurs when the thing is in the possession of the lessee
unless the lessee proves that the destruction, loss or damage occurred under
circumstances which were not caused by the lessee or the person to whom the lessee
transferred use of the thing in compliance with the contract. In this context, it should be
mentioned that the lessee shall not be liable for the natural wear or deterioration of the
thing or changes which accompany the intended contractual use (Art. 334 para 2 2.
sentence of the LOA).

In order to establish whether the damage incurred is beyond natural wear or
deterioration, the exact status of the dwelling at the point of delivering possession and
upon returning possession needs to be determined.®®*® The burden of proof lies generally
on the lessor, except if, upon delivery of the leased thing to the lessee, an instrument of
delivery concerning the thing is prepared, the thing is presumed to have been delivered
in the condition set out in the instrument of delivery (Art. 334 para 1 2. sentence of the
LOA).%% Lessee may then prove that the destruction, loss or damage occurred under
circumstances which were not caused by the tenant. Futhermore, the lessor has a duty,
upon return of a leased thing, to inspect the condition of the thing and promptly notify the
lessee of any defects for which the lessee is responsible. In case of non-compliance,
the lessor may loose any rights to redress based on the defects. If the lessor
subsequently identifies a latent defect which could not be identified by ordinary
inspection, the lessor has the duty to notify the lessee thereof. In the event of failing to
give such notification promptly, the lessor loses any rights to redress based on the
defect (Art. 336 of the LOA).%*’

In sum, the lessee breaches its obligation to use a thing with prudence and according to
the intended purpose which is the basis for the lease®®, and failing to taking the
interests of other residents and neighbours into account®®, is liable for damage within
the contractual relationship of the lease. Vis-a-vis the owners of the other apartments,
the lessee may also be directly liable (as a solidary obligor together with the lessor, who,
in the case of fulfulling the obligation may have grounds for a counterclaim against the
lessee (Art. 137 para 2 of the LOA)) on a delictual basis (Art. 1043 of the LOA ff).

The apartment owner has the statutory obligation to:

%% ccscd 3-2-1-98-12, p 10.

%% |pid, p 11, CCSCd 3-2-1-141-11, p 11.
®87 ccsCd 3-2-1-141-11, p 11.

®38 Art. 276 para 2 of the LOA.

%39 Art. 276 para 3 of the LOA.
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(1) maintain the physical share of the apartment ownership, and upon use of the
physical share and the object of common ownership, refrain from any activities
have which effects on other apartment owners which exceed the effects caused
by normal use of the property, and

(2) ensure compliance with this requirement by his or her family members, temporary
residents and persons who use the apartment. ®°

Pursuant to Article 11 para 3 of the AOA, an apartment owner shall not be liable for
violating his or her obligations if the owner can prove that the violations were caused by
circumstances beyond his or her control and the apartment owner could not be expected
to take into account or prevent such circumstances or to overcome the impediment or
the consequences thereof under the principle of reasonableness. In principle, the
apartment owner is exempted only in case of force majeure (cf Art. 103 para 1 of the
LOA).

As a general rule, an owner is also liable for the cnduct of others if the owner uses the
other person to perforn some obligation if the owner and the conduct of or
circumstances arising from the other person are related to the performance of such
obligations (Art. 132 para 2 of the CPCCA). It follows that the apartment owner should,
by letting the apartment, take into account the risk related to the tenant’s possible non-
compliance with the requirements prescribed by the Art. 276 of the LOA and may not be
exempted from liablity by letting the dwelling.®**

¢ |s there an obligation of the tenant to live in the dwelling? Are
there specificities for holiday homes?

By default, a residential lease contract creates the right but not the obligation to occupy
the dwelling. However, the absence of the tenant has no effect on the tenant’s general
duty to take care of the dwelling and take the interests of other residents and neighbours
into account (Art. 276 para 2 of the LOA). Depending on the circumstances, it may mean
that the tenant must maintain heating in the apartment. There are no specificities for
holiday homes.

¢ Video surveillance of the building. Is the surveillance of certain
parts (e.g. corridors) of the building lawful and usual?

Video surveillance may invade person’s basic rights to the inviolability of private and
family life (Art. 26 of the Constitution) and right for self-determination (Art. 26 of the
Constitution). Use of cameras may interfere with the integrity of the home and human
dignity generally. For those reasons, emplacement of a camera should be effected
taking account of the provisions of Personal Data Protection Act®”. Most importantly,
Article 14 para 3 of the Personal Data Protection Act prescribes the conditions for
processing of personal data without consent of the subject. Surveillance equipment
transmitting or recording personal data may be used for the protection of persons or
property only if this does not excessively damage the legitimate interests of the
surveillance subject and the collected data are used exclusively for the purpose for
which it is collected. In such case, the consent of subject is substituted by sufficiently

40 Art. 11 paras 1 and 2 of the AOA.
%41 cf. cCcScd 3-2-1-129-13, p 33.
%42 |sikuandmete kaitse seadus.- RT | 2007, 24, 127 (in Estonian).
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clear communication of the fact that surveillance equipment is being used and of the
name and contact details of the processor of the collected data.

More specific guidelines prepared by Estonian Data Protection Inspectorate® regarding

how to determine non-excessivness of the injury to legitimate interests of the data
subject follow the guidelines prescribed by European Data Protection Supervisor®#.

6.6. Termination of tenancy contracts

e Mutual termination agreements
There are no restrictions upon mutual termination agreements.
¢ Notice by the tenant
- Periods and deadlines to be respected

Estonian law distinguishes ordinary vs. extraordinary notice. Tenant (as well as landlord)
may terminate a lease contract entered into for an unspecified term by giving at least
three months' advance notice (Arts. 311 and 312 para 1 of the LOA) (ordinary notice).
Advance notice of extraordinary termination is not generally required (Art. 313 para 3 of
the LOA).

- May the tenant terminate the agreement before the agreed
date of termination (in case of contracts limited in time); if yes:
does the landlord then have a right to compensation (or be
allowed to impose sanctions such as penalty payments)?

Under Article 313 para 1 of the LOA, a lease agreement (either of specified or
unspecified term) may be extraordinarily terminated only with good (compelling) reason.
A reason is good if, upon occurrence thereof, a party seeking termination cannot, given
all the circumstances and considering the interests of both parties, be reasonably
expected to continue performing the contract.

According to the guidance given by Supreme Court,®* application of Article 313 para 1

of the LOA requires the court'suse of discretionary authority whereby the court is
required to consider whether the interest of the party wishing to terminate the contract is
more significant and would be more severly damaged if the contractual relationship
continued. The reason is “compelling” if it is unexpected to the parties. If those
conditions fulfilled, the lessee has no duty to cover any damages to the lessor.

However, a compelling reason for terminating the contract under Article 313 para 1 may
be attributable to the party applying for the termination.®*® But also in those cases, the
interests of the both parties must be considered. Thus, if the lessee needs larger
dwelling space or has to move due to personal or professional reasons, those reasons

%43 Estonian Data Protection Inspectorate, Guidelines for Using the Cameras (Juhend kaamerate

kasutamise kohta) < http://www.aki.ee/en/inspectorate> (last visited 04 Jan. 2014).

o4 European Data Protection Supervisor. Video-surveillance Guidelines, 2010.
https://secure.edps.europa.eu/EDPSWEB/edps/site/mySite/Guidelines (last visited 4 Jan. 2014).
%5 E.9.CCSCd 3-2-1-62-04 , p 14; CCSCd 3-2-1-100-04, p 13, CCSCd 3-2-1-84-10, p 10-13.
646 E£.g. CCSCd 3-2-1-100-04, p 13; CCSCd 3-2-1-62-04, p 13.
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may well be valid for terminating the contract of lease under Art. 313 para 1 of the LOA,
but the lessee may be required to compensate the lessor for any sustained losses.®*’

If the contract is validly terminated under these circumstances, the lessor is under a duty
to mitigate his damages (Art. 139 para 1 of the LOA), i.e. look for new tenant. Any gain
received by the lessor as a result of the termination, particularly avoided costs, shall be
deducted from calculation of damages subject to the compensation.®*® Lessor is entitled
to the compensation of damages in amount of the difference between the agreed rent
and the substitute transaction. However, agreements providing for 9payment of a
contractual penalty upon termination of lease for dwellings are not valid.®*

For illustrative case, see 8.1.

Extraordinary termination is permitted mainly under the circumstances specified in Arts.
314-319 of the LOA. Compelling reasons for extraordinary termination may foremost
relate to the fundamental non-performance by the landlord, basically if the tenant cannot
use the premises for a reason dependent on the landlord, after having granted the
lessor a reasonable term to render the dwelling usable. However, if the usage of the
dwelling is restricted only to an insignificant extent, the tenant may terminate the
contract for that reason only if there is a particular reason for termination of the contract
(Art. 314 of the LOA).

Lessee (as well as the lessor) may terminate a residential lease contract if the dwelling
IS in such a condition that the use thereof may involve significant hazard to human
health (Art. 317 of the LOA). Lessee may (as well as the lessor) terminate a lease
contract entered into for longer than thirty years, after the passage of thirty years except
in cases where a lease contract is entered into for the life of the lessor or lessee (Art.
318 of the LOA). If lessee terminates the contract under those specific provisons, the
lessor has no right for compensation.

- Are there preconditions such as proposing another tenant to
the landlord?

There is no statutory precondition to propose another tenant to the landlord. However,
doing that may help to mitigate damages the lessee would otherwise have to
compensate to the lessor.

e Notice by the landlord

- Ordinary vs. extraordinary notice in open-ended or time-limited
contracts; is such a distinction exists: definition of ordinary vs.
extraordinary (= normally related to fundamental breaches of
the contract, e.g. in cases of massive rent arrears or strong
antisocial behaviour)

Rules on ordinary termination of residential lease contracts provide that either party may
terminate a lease contract entered into for an unspecified term by giving at least three
months' advance notice (Arts. 311 and 312 para 1 of the LOA). If the parties have
agreed on a longer term for termination (they may do so only with respect to the lessor),
they shall adhere to that term. The contract is deemed to have been terminated after

®47 E.g. CCSCd 3-2-1-37-09, p 21; CCSCd 3-2-1-62-04, p 18.
%48 Art. 127 para 5 of the LOA.
®49 Art. 287 of the LOA.
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expiry of the prescribed term if the party does not adhere to the term prescribed for
terminating the contract.

Extraordinary termination of the lease contract is provided for in the Article 313 of the
LOA. Either party may, for good reason, terminate a contract entered into for an
unspecified term and a contract entered into for a specified term. A reason is good fif,
upon the occurrence thereof, a party who wishes to terminate cannot be presumed to
continue performing the contract, taking into account all the circumstances and
considering the interests of both parties. Extraordinary termination is permitted mainly if
if the thing is used for non-stipulated purposes (Art. 315 of the LOA), if rent payment
was delayed (Art. 316 of the LOA), if the property is a health hazard (Art. 317 of the
LOA) or the lessee is in bankruptcy (Art. 319 of the LOA). For details, see next
question.

The notice of termination shall be submitted in a form which is capable of being
reproduced in writing (Art. 325 para 1 of the LOA). A notice of termination submitted by
a lessor shall contain, at a minimum information about the leased dwelling, the date of
termination of the contract, the bases for termination, and the procedure and limitation
period for contesting termination.

In order to terminate a residential lease contract, the lessee requires the consent of the
spouse who is living together with him or her in the leased dwelling and the consent
shall be in a format which can be reproduced in writing. If the consent of the spouse
cannot be obtained or if the spouse refuses to grant consent without good reason, the
lessee may demand the consent of the spouse in court. In such case, a court judgment
which upholds the claim of the claimant shall constitute substituted consent (Art. 325
para 4 of the LOA). Termination which does not comply with these requirements is void
and contestation under Art 326 of the LOA is not futher necessary.

Either party may terminate a lease contract entered into for longer than thirty years after
the passage of thirty years by adhering to the terms provided for in ordinary termination
except in cases where a lease contract is entered into for the life of the lessor or lessee
(Art. 318 of the LOA).

- Statutory restrictions on notice:

o for specific types of dwellings, e.g. public dwellings;
rental dwellings recently converted into condominiums
(if there exists a special form of protection in this case
as in German law) etc.

o in favour of certain tenants (old, ill, in risk of
homelessness)

o for certain periods

o after sale including public auction (“emptio non tollit
locatum”), or inheritance of the dwelling

There are no statutory restrictions beyond those contained in LOA. See question of
challenging the notice below.

- Requirement of giving valid reasons for notice: admissible
reasons
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The general rule that a lease agreement (either of specified or unspecified term) may be
extraordinarily terminated, only for good (compelling) reason, specially if, upon the
occurrence thereof, a party who wishes to terminate cannot be presumed to continue
performing the contract taking into account all the circumstances and considering the
interests of both parties (general ground, Art. 313 para. 1 of the LOA), applies equally to
tenants and landlords. Extraordinary termination is permitted mainly if:

(1) the thing is used for non-stipulated purposes (Art. 315 of the LOA),
(2) rent payment was delayed (Art. 316 of the LOA),

(3) the property is a health hazard (Art. 317 of the LOA).

(4) the lessee is in bankruptcy (Art. 319 of the LOA).

- Objections by the tenant
See “challenging” below.

- Does the tenancy have “prolongation rights”, i.e. the statutory
right to stay for an additional period of time (outside the
execution procedure)?

See “challenging” below.

e Challenging the notice before court (or similar bodies), in particular
claims for extension of the contract or for granting of a period of grace
under substantive or procedural law

As to the defences available to the tenant, the first possibility is to contest the (otherwise
valid) notice of termination before a lease committee (currently only in city of Tallinn) or
in court if the termination is contrary to the principle of good faith.®>°

Extraordinary termination of a contract by the landlord is contrary to the principle of good
faith if, above all, the lessor terminates the contract for one of the following reasons:

(1) the tenant in good faith files a claim againts the landlord arising from the
lease contract,

(2)  the landlord wishes to amend the lease contract to the detriment of the
tenant and the latter does not consent thereto,

(3) the landlord wishes to induce the tenant to purchase the leased dwelling,
or

(4) the marital status of the tenant changes, although this does not result in
any significantly harmful consequences to the landlord.

The tenant may demand that the landlord extend the lease contract for up to three years
for the reason that termination of the contract would result in serious adverse
conseqguences to the tenant or his or her family. If the landlord does not consent to the
extension of the contract, the lessee may demand extension of the lease contract before
a lease committee or in court. ®! The tenant has this right even if the landlord has valid
reasons for termination and the termination could not be considered to be contrary to
good faith. An application from the tenant for extension of the lease contract shall not be

650 Art. 326 of the LOA.
651 Art. 327 of the LOA.
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granted if extension of the lease contract is contrary to the legitimate interests of the
landlord, in particular if the landlord has terminated the contract for the reason that the
tenant commited fundamental breach (has arrears in the payment of rent or materially
violates the obligations regarding prudence and the duty to take into account the
interests of others) or there is serious risk of breach (tenant is declared bankrupt).®*?

In order to contest termination of a residential lease contract or to extend a residential
lease, the lessee shall submit an application to a lease committee or court within 30
days as of the receipt of the declaration of termination (Art. 329 para 1 of the LOA). If a
residential lease contract was entered into for a specified term or if a contract has
already been extended by a lease committee or court, the lessee shall submit an
application not later than sixty days before expiry of the term of the contract. It should be
recalled, that contestation is not necessary, if the notice itself is invalid due to its failure
to comply with formal or material conditions set forth in law. **

During proceedings in a lease committee or court, the lease contract is considerd valid
under the conditions applicable up to that time, unless otherwise agreed by the parties.
If a lease committee or court has declared the termination of a lease contract to be
contrary to the principle of good faith, the lease contract is deemed not to have been
terminated (Art. 329 of the LOA). If the contract is extended, either party to a residential
lease contract may, in a lease committee or court, request that the terms and conditions
of the contract be amended. After extension of a residential lease contract, the lessee
may exercise the right of extraordinary termination by giving at least two months'
advance notice, unless the decision of the lease committee or the court judgment
prescribes a different term for termination. According to the Article 309 para. 3, any
agreement which permits the lessor of a dwelling to terminate a lease contract entered

into for an unspecified term on bases other than those specified in the LOA, is void.

e Termination for other reasons

- Termination as a result of execution proceedings against the
landlord (in particular: repossession for default of mortgage
payment)

Execution proceedings against the landlord do not affect the parties’ rights and
obligations under a lease contract. Upon compulsory execution or in bankruptcy
proceedings, provided that the lessor is in possession of the dwelling at that time, the
rights and obligations of the lessor arising from the lease contract are transferred to the
acquirer of the thing (Art. 291 para 1 of the LOA).

Under Article 323 para 1 of the LOA, the new owner may terminate the lease
agreement within three months; in the event of residential premises, the transferee may
terminate only if the transferee urgently needs the premises for himself.

According to the case law®* to date, the ‘urgent’ need for oneself is difficult to prove,

because, due to the lessee’s possession, the transferee needed to take into account the
fact that in assuming ownership he may not be able to use the premises himself. Under
Art. 324 of the LOA and Art. 161 of the Code of Enforcement Procedure, termination is

652 Art. 328 of the LOA.
%3 ccscd 3-2-1-99-07, p 12.
54 ccscd 3-2-1-20-08, 3-2-1-27-05, 3-2-1-100-13.
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precluded if a notation regarding the lease agreement has been made in the land
register on a ranking preceding the recording of any mortgage. The same rules apply to
insolvency proceedings.

For illustrative case, see 8.3

- Termination as a result of urban renewal or expropriation of the
landlord, in particular: What are the rights of tenants in urban
renewal? What are the rules for rehousing in case of
demolition of rental dwellings? Are tenants interested parties in
public decision-making on real estate in case of urban
renewal?

Under Art 21 of the Immovables Expropriation Act, if a residential lease contract
terminates due to the expropriation of an immovable, the residential lessee has the right
to extraordinary termination and to demand compensation for damage.

Table 23 summarizes the material and formal prerequisites of termination under LOA.
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Table 23 Termination of tenancy contracts (summary table)

Private residential lease contract

Reason Time of advance notice Contract type
Mutual Any Subject to agreement Both open-ended
termination and fixed-term
Notice by | No (ordinary notice) 3 month, unless shorter period | Open-ended
tenant agreed
For good reason (Art. 313 of the | No Both open-ended
LOA). and fixed-term
Impossibility to use dwelling (Art. | No Both open-ended
314 of LOA). and fixed-term
Upon death of lessee (Art. 321 of | Surviving lesse or successor | Both open-ended
the LOA). within three months by giving at | and fixed-term
least 3 months' notice.
Notice by | No (ordinary notice) 3 month, unless longer period | Open-ended
landlord agreed
For good reason (Art. 313 of the | No Both open-ended
LOA). and fixed-term
Non-stipulated use of dwelling | 30 days (unless intentional | Both open-ended
(Art. 315 of the LOA). breach) and fixed-term
Delay in payment (Art. 316 of the | No, but additional term for | Both open-ended
LOA). performance and fixed-term
Bankruptcy of lessee (Art. 319 of | No, but first should demand | Both open-ended
the LOA). security and fixed-term
New lessor upon transfer of rights | Within three months by giving at
and obligations of lessor if new | least 3 months' notice.
owner urgently needs the leased
premises (Art. 323 of the LOA),
unless notation in land register
(Art 324 of the LOA).
Other After thirty years (Art. 318 of the | 3 month Fixed term more
reasons for | LOA). that 30 y
termination
(both
parties)

Significant hazard to human
health (Art. 317 of the LOA)

Both open-ended
and fixed-term
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6.7. Enforcing tenancy contracts

e Eviction procedure: conditions, competent courts, main procedural
steps and objections

At first, the landlord should submit the application for enforcement and the enforcement
instrument (Art. 23 of CEP) which in tenancy matters is either a court judgment or ruling
which has entered into force or is subject to immediate enforcement in civil matters, or a
decision of a lease committee entered into force.®®® A judicial decision ordering eviction
of a person from a dwelling which has entered into force is also a source document for
respective entry of data in the population register.®*®

If conditions for the commencement of enforcement proceedings are complied with, a
bailiff shall deliver an enforcement notice to the tenant not less than 14 before the
planned compulsory enforcement.®*’

The enforcement notice shall, inter alia, set out the following:

(1) the term for voluntary compliance with the enforcement instrument;

(2) the right of a bailiff to vacate the immovable by way of compulsory enforcement
and evict the tenant and all persons who are with the debtor;

(3) the date of release of the immovable by way of compulsory enforcement;

(4) the obligations of the tenant to release the immovable, find premises for the
storage of property, inform the bailiff of the location of said premises and, if
circumstances preventing eviction become evident, inform the bailiff thereof (Art.
180 para 2 of the CEP).

Bailiff shall grant a term of up to three months to the debtor for voluntary compliance
with the enforcement instrument (Art. 180 para 1 of the CEP).

The debtor, i.e. tenant, is also informed that in case of voluntary compliance with the
enforcement instrument within the prescribed term, a debtor may be required to pay the
bailiff's basic fee only in the amount of one-half of the fee prescribed by law.%*®

If a debtor fails to voluntarily comply with an enforcement instrument within the
prescribed period, a bailiff shall release the immovable from the possession of the
debtor and return it to the possession of the claimant. Things are subject to removal and
persons are subject to eviction. If necessary, the bailiff shall involve the police in the
release of the immovable.®*

If enforcement is hindered or there is reason to presume that it is being hindered or if a
debtor, a representative of the debtor, an adult family member of the debtor or a person
who is in the service of the family is not present at the enforcement action performed on
the premises or a plot of land of the debtor, the bailiff shall summon two impartial adult

655

o Arts. 1 para 1 sections 1 and 7, and Art. 12 para 1 of the CEP.

Art. 26 para 2 section 22 of the Population Register Act.
°57 Art. 24 para 1 and Art. 180 para 4 of the CEP.

®%8 Art, 25 para 1 of the CEP.

®%9 Art. 180 para 3 of the CEP.

153



observers, a representative of the local government or a police officer to the
enforcement action®®.

A bailiff shall separate movables which are not objects of compulsory enforcement and
shall deliver these to the tenant or to the disposal of the tenant and, in the absence of
the debtor, to his or her representative or to adult family members of the debtor. If none
of the specified persons is present, the bailiff shall place the things in the storage facility
of seized things at the expense of the debtor or organise their storage in another place.
The bailiff shall not organise the storage of such property the sale of which is not
expedient due to its low value, except things not subject to seizure. The specified
property shall be subject to removal.®®**

Enforcement costs shall be borne by a debtor(s).

On the basis of an enforcement instrument, a debtor may file an action against a
claimant that the declaration of compulsory enforcement be denied, in particular for
reason that the claim has been satisfied after the entry into force of the court decision.®®

e Rules on protection (“social defences”) from eviction
The tenant may apply for postponement of enforcement action in two ways:

First, a bailiff may postpone an enforcement action on the basis of an application
of the claimant or a corresponding court decision, or when there has been a
substitution in the person conducting the enforcement proceedings.®®

Secondly, on the basis of an application of a debtor, a court may suspend
enforcement proceedings or extend or defer enforcement if continuation of the
proceedings is unfair to the debtor. In such case, the interests of the claimant and
other circumstances shall be taken into account, including the family and
economic situation of the debtor.®®*

e May rules on the bankruptcy of consumers influence the enforcement
of tenancy contracts?

60 Art. 29 of the CEP.

®61 Art. 180 para 4 of the CEP.
62 Art. 221 of the CEP.

%53 Art. 44 of the CEP.

%4 Art 45 of the CEP.
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6.8. Tenancy law and procedure “in action”

The practical role of private rented housing can only be realistically assessed when the
practical functioning of the legal system in this field (“tenancy law in action”) is taken into
account:

What is the legal status and what are the roles, tasks and responsibilities of
associations of landlords and tenants? What is the role of standard contracts
prepared by associations or other actors?

Association of tenants do not play an important role in Estonia, even more so since
about 2005 when the problems of tenants in restituted houses lost their acuteness.
There are owner’s associations like Estonian Central Association of Owners®® and
Estonian Union of Cooperative Housing Associations®®®, but they do not specificly deal
with questions of tenancy. It follows, that there are no public standard contracts that
could be of importance. See generally sectionl1.5

How are tenancy law disputes carried out? Is tenancy law often enforced before
courts by landlords and tenants and/or are - voluntary or compulsory -
mechanisms of conciliation, mediation or alternative dispute resolution used?

Generally see section 6.1 above.

Administration of justice in disputes arising from lease contracts as a civil matter (also in
case of social lease contracts) is allocated to ordinary county courts. A Lease
Committee for extrajudicial resolution of disputes related to residential lease contracts
has been established only by Estonian’s capital city, Tallinn.

Do procedures work well and without unreasonable delays? What is the average
length of procedures? Are there peculiarities for the execution of tenancy law
judgments (e.g. suspensions of, or delays for, eviction)?

For eviction process, see 6.7 above.

Are there problems of fairness and justice? Are there problems of access to
courts especially for tenants? What is the situation concerning legal fees, legal
aid and insurance against legal costs?

Basic legal assistance is given to the least privileged people by several non-profit
associations, and the national system of legal aid makes a lawyer's assistance available
to the least privileged.®®” State legal aid is provided in preparing legal documentation
and other legal counselling and representation. Similarly, a tenant may apply to a court
for procedural assistance to cover legal expenses (advocate's fees, filing fee, security on
cassation, obligation for provision of security to court, etc.). State legal assistance does
not mean that legal aid services are free of charge. Applicants may still be subject to the

%85 < http://www.omanikud.ee/eokl > (last visited 8 Jan. 2014).
%% < http://www.ekyl.ee/?lang=en> (last visited 8 Jan. 2014).
%7 State Legal Aid Act.- riigi digusabi seadus RT | 2004, 56, 403.
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duty to partially self-finance the costs of legal assistance or pay the costs partially or in
full after the termination of court action. To receive state legal assistance the tenant
should submit a written application and notice regrading his financial state. Application
to the Lease Committee is free of charge.

How about legal certainty in tenancy law? (e.g.: are there contradicting statutes is
there secondary literature usually accessible to lawyers etc?)

The major problem is the lack of secondary literature on tenancy law. Only one set of
commentaries (Varul et al 2007) can be considered as a reliable source of academic
legal analysis.

Are there “swindler problems” on the rental market (e.g. flats fraudulently
advertised on the internet as rental offers by swindlers to whom the flats do
not belong)?

Not really an actual problem in Estonia.

Are the areas of ‘non-enforcement” of tenancy law (such as legal provisions
having become obsolete in practice)?

Any such provisions are not known to author.

What are the 10-20 most serious problems in tenancy law and its enforcement?
What kind of tenancy-related issues are currently debated in public and/or in
politics?

(1) The biggest problem presents itself upon compulsory execution or in bankruptcy
proceeding (sale in auction), whereby the existence of the tenancy may not be
evident to the aquirer. For the new owner, the opportunity to terminate the contract is
quite limited; the legal effect of the notice in Land Register is not entirely clear.

(2) Secondly, as there are only few institutional investors and few dwellings specially
built for rental, the conditions of the dwelling and contractual practices vary
considerably. It is therefore advisable to look for offers prepared by real estate
agencies. The default provisions of law impose a duty to pay the brokerage fee upon
the party who has hired the agent. It should be noted, however, that even if the real
estate agent is hired by the landlord, the fee is usually contractually agreed to be
borne by the tenant.

(3) Thirdly, majority of landlords are non-professionals who could not deduct any
investment or maintenance cost of the dwelling from the rental income and have to
pay (currently) 21 % income tax on the total amount received as rent. This is the
major reason, why many private landlords tend to avoid written contracts.

(4) Fourthly, in order to avoid any misunderstanding or possible lack of proof, the tenant
should insist that the contract to be concluded and modified in written format. All
Estonian residents have a duty to make sure that their residence data (place where
he or she permanently or primarily lives), as listed in the Population Register, are
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correct. If a person is not an owner of the premises listed in the notice of residence,
he or she should add to the notice of residence a copy of a document certifying the
right to use the premises (e.g. a lease contract) or permission from the owner of the
space (signature on the notice of residence).

(5) Fifth, the tenant should be aware that he or she shall bear other expenses related to

the use of dwelling (accessory expenses) only if so explicitly agreed. However,
utilities cost, especially for the winter period may increase the total cost of housing
considerably. Upon entry into a contract, the tenant may demand to be informed by
the lessor of the actual rent paid under the previous lease contract by the former
tenant and respective accessory expenses (e.g. for utilities).

(6) Sixth, the tenant should, at his own expense, remove the defects of a dwelling which

can be removed by light cleaning or maintenance necessary for the ordinary
preservation of the dwelling. However, the exact scope of this duty may be arbitrary.
In any case, the landlord has to guarantee suitable conditions for contractual use of
the dwelling and the tenant should not be required to make bear the cost of repair or
improvement. If follows that the tenant should not payments to any “repair fund” of
the apartment association.

(7) Seventh, the tenant should be aware that Estonian law is half-mandatory, i.e. the

parties may not agree on terms and conditions that work to the detriment of the
tenant, unless specificly provided by law. There are futher limitations to the parties’
freedom of contract, for example, agreements which requires the tenant to pay a
contractual penalty upon violation of a contract are void. On the other hand, given
package of the regulations does not allow flexibility in the tenancy relationship and,
as such, does not fully support the development of the market for residential
dwellings.®®®

668

Most recently (2 April 2014) discussed in seminar organized by Estonian Association of Construction

Entrepreneurs, <http://www.eeel.ee/index.php?page=30&atrticle id=121&action=article> (25 May 2014).
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/. EFFECTS OF EU LAW AND POLICIES ON NATIONAL TENANCY
POLICIES AND LAW

7.1. EU policies and legislation affecting national housing
policies

e EU social policy against poverty and social exclusion

EU-Directives concerning the prevention of poverty and social exclusion with regard to
housing are Directive 2003/109/EC®®° concerning the status of third-country nationals
who are long-term residents, Directive 2003/86/EC®’° on the right to family reunification,
and Directive 2009/50/EC®"* on the conditions of entry and residence of third-country
nationals for the purposes of highly qualified employment.

Directive 2003/109/EC was transposed into Estonian law by the Aliens Act®’? of 2009,
providing that all persons will be treated equally (Article 10). Directive 2003/86/EC is
also transposed into Estonian law by the Aliens Act (Articles 140, 151 ff) providing that
the applicants seeking reunification shall prove that they have a habitable and
sufficiently large dwelling. Directive 2009/50/EC was transposed into Estonian law by
amendment to Aliens Act in 2013%"*. Amendments concerning the right of residence for
the purposes of highly qualified employment will enter into force as of 1.01.2014 and
1.01.2015. All amendments are made for the purpose of giving more opportunities for
work and study in Estonia to persons with high qualifications. No special rules on
housing rights are provided.

e energy saving rules

In Estonia, the European energy saving regulation has direct influence on development
plans and legal regulation of different measures regarding energy efficiency. The
Estonian Housing Development Plan for 2008-2013°"“provides measures for the
improvement of energy conservation in apartment buildings and for raising awareness in
order to improve the housing stock, which is of significant importance for achieving the
objectives of the Development Plan of the Energy Sector in the area of energy
conservation. According to the implementation plan for the development of housing,
among the supported areas is the development of energy conservation in housing (incl.
informing the residents of the possibilities for energy conservation in residential
buildings). Results achieved by 2013: the proportion of apartment buildings falling into
the highest energy efficiency category is 10 %. The Building Act®”® provides for issuance
of an energy performance certificate (energiamargis) in respect of buildings with
existing indoor climate controls or being designed. All requirements concerning energy
efficiency in buildings are set forth in the Building Act.

%9 Directive of 25-11-2003 (OJEU L 16/44).

®7% Directive of 22-09-2003 (OJEU L 251/12).

®"L Directive of 25-05-2009 (OJEU L 155/17).

®72 valismaalaste seadus.- RT | 2010, 3, 4.

®3 The Aliens Act and the Identity Documents Act and Associated Acts Amendment Act. Adapted
13.06.2013.

o7 Supra note 92

°7° Ehitusseadus.- RT | 2002, 47, 297.
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Concerning energy saving rules, EU-Directive 2010/31/EU®"® about energy performance
of buildings as well as the not yet implemented EU-Directive 2012/27/EU ®'" on energy
efficiency, affect national housing policy. Directive 2010/30/EU of the European
Parliament and of the Council of 19 May 2010 regarding labelling and standard product
information regarding the consumption of energy and other resources by energy-related
products®’®, and has been implemented into Estonian law by the Product Conformity
Act.®”® Objectives of Directive 2009/28/EC of the European Parliament and of the
Council of 23 April 2009 on the promotion of energy usage from renewable sources and
amending and subsequently repealed Directives 2001/77/EC and 2003/30/EC®®° were
implemented by the regulation on Conditions and Procedures of the Green Investment
Scheme “Grant for small residential houses renovation” from 05.04.2012°%%'. The main
purpose of the regulation is to support the reconstruction of small residential houses, to
improve internal environment quality and energy efficiency of existing residential
housing, reduce energy consumption and promote various renewable energy
technologies. Directive 2009/72/EC of the European Parliament and of the Council of 13
July 2009 concerning common rules for the internal market in electricity and repealing
Directive 2003/54/EC®® was implemented by the Electricity Market Act.®®?

Directive 2009/125/EC of the European Parliament and of the Council establishing a
framework for the setting of ecodesign requirements for energy-related products
(recast)®®*, was implemented by passage of the Product Conformity Act®®>

Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009
concerning common rules for the internal market in natural gas and repealing Directive
2003/55/EC®® was implemented through passage of the Natural Gas Act®®’.

Council Directive 82/885/EEC of 10 December 1982 amending Directive 78/170/EEC on
the performance of heat generators for space heating and the production of hot water in
new or existing non-industrial buildings, and on the insulation of heat and domestic hot-
water distribution in new non-industrial buildings®®®; repealed by Directive 2005/32/EC of
the European Parliament and of the Council of 6 July 2005 establishing a framework for
the setting of ecodesign requirements for energy-using products®®, was implemented by
the requirements and procedure of conformity assessment and verification of liquid and
gaseous fuel boilers efficiency, labeling and technical documentation®®.

67 Eormer relevant directive: Directive 2002/91/EC.

®"" Eormer relevant directive: Directive 2006/32/EC.

°8 OJEU L 153/1.

®7 Toote nduetele vastavuse seadus.- RT | 2010, 31, 157.

%8 OJEU L 140/16.

081 <https://www.riigiteataja.ee/akt/106042012001> (last visited 11.01.2014).

%2 OJEU L 211/55.

%83 Elektrituruseadus.- RT | 2003, 25, 153.

%84 0J L 285, 31.10.2009, pp. 10-35.

%% Supra note 679.

%% OJEU L 211/94.

%" Maagaasiseadus. - RT | 2003, 21, 128.

%% OJEEC L 378/19.

%% OJEC L 191/29.

%9 vedel- ja gaaskiitusel kuumaveekatelde kasutegurile, margistusele ja tehnilisele dokumentatsioonile
esitatavad nduded ning nende nduetele vastavuse hindamise ja tdendamise kord.- RTL 2004, 14, 190.
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Regulations are applied directly. Commission Delegated Regulations supplementing
Directive 2010/30/EU of the European Parliament and of the Council are implemented
by the Product Conformity Act®®* and related regulations and guidelines.

e fundamental freedoms

o e.g. the Austrian restriction on the purchase of secondary homes
and its compatibility with the fundamental freedoms;

o cases in which a licence to buy house is needed - is this compatible
with the fundamental freedoms?

There are two EU-Directives concerning fundamental freedoms which affect housing
policy.

EU-Directive 2004/38/EC®® on the right of citizens of the Union and their family
members to move and reside freely within the territory of the Member States was
transposed into Estonian law by the Citizen of the European Union Act®®®. Regulation
(EEC) 1612/68%°** and the Recommendation 65/379/EEC®® of the Commission were
adapted in order to ensure and promote the fundamental freedom of free movement for
workers (Article 45 TFEU).

EU-Directive 2010/13/EU®®® concerning the provision of audiovisual media services as
well as the Commission Communication®®’ concerning the use of satellite dishes was

transposed into national law by the Law on Media Services®®,

There are no court cases where tenant’s interests were analysed from the point of view
of fundamental rights or landlord property rights or professional needs.

7.2. EU policies and legislation affecting national housing law

e consumer law and policy

Estonia implemented all consumer directives into the Law of Obligations Act®®® (LOA) in
2002. The latest EU-legislation affecting national tenancy law is Directive 2011/83/EU on
consumer rights, which was required to be transposed by the Member States by 13
December 2013. Estonian Parliament adapted amendments to the LOA entering into
force from 13 June 2014.”° |t repeals Directive 85/577/EEC on the protection of
consumers in respect of contracts negotiated away from business premises (doorstep
transaction) as well as the Directive 97/7/EC on the protection of consumers in respect
of distance contracts. While the latter one explicitly included tenancy contracts (Article 3
(1)), the directive on doorstep transactions excluded them from its scope (Article 3 (2a)).

%91 sypra note 679.

%92 pirective of 29-04-2004 (OJEU L 158/77).

093 Euroopa Liidu kodaniku seadus.- RT | 2006,26,191.

%94 Regulation of 15-10-1968 (OJEC L 257/2).

%9 Recommendation of 07-07-1965 (OJEC L 137/27).

%% Directive of 10-03-2010 (OJEU L 95/1).

®7 cOM 2005, 351 final.

%% Meediateenuste seadus.- RT I, 06.01.2011, 1.

699 Supra note 194.

"% vglasigusseaduse ja tarbijakaitseseaduse muutmise seadus.- RT I, 31.12.2013, 1.
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Estonia transposed Article 3 (3 e) of the new Directive, which excludes from its scope
transactions with immovables. Estonian law provides obligatory notarial authentication
for all transactions with immovables regulated by the Directive. Futhermore, Article 3 (3f)
excludes residential leases from the application of the regulation. Since the regulation of
residential lease agreements is governed by LOA and the regulation itself is a
comprehensive regulation (LOA Arts 271 et seq), there is no need to apply additional
consumer protections applicable on off-premises contracts. Regulation of e-commerce
contracts (Article 52 of the LOA) does not apply to tenancy contracts. The tenant has no
right of revocation under Estonian law, if the tenancy contract was concluded by a
doorstep transaction or only through distance communications.

Directive 2008/122/EC on the protection of consumers in respect to certain aspects of
time-share and long-term holiday products is a specific regulation and was transposed
by Arts. 379 — 388 of the LOA.

EU-Directive 93/13/EEC on unfair terms in consumer contracts was implemented into
Estonian law in 2002 (Art. 35-470f the LOA). Regulation of unfair terms affects national
tenancy law insofar as control of these terms is also applicable to tenancy contracts
regardless of who are the parties to the contract.

e competition and state aid law

EU-Directives may influence the national tenancy law in cases where the landlord is an
entrepreneur or an estate agent. Directive 2005/29/EC"® concerning unfair business-to-
consumer commercial practices in the internal market was implemented into Estonian
law by the Consumer Law Act’® (Part 2). Directive 2006/114/EC'® concerning

misleading and comparative advertising was implemented by the Advertising Act’®.

e taxlaw

Income from a lease is subject to the personal income tax (direct tax) which is outside of
the scope of EU law (Article 115 TFEU).

e energy saving rules

Estonia implemented most of the energy saving rules by passage of the Product
Conformity Act’®, Building Act (BA)™®, Electricity Market Act’®’ and regulations
providing special requirements on energy saving, labelling, technical documentation and
standards. Direct influence of EU on tenancy can be seen in the tenants’ right upon
entering into an lease contract to inspect the energy performance certificate (Article
3%(7) BA). Tenants generally have to tolerate landlord imposed measures taken to save
energy with lasting effect (Article 284 (1) LOA) along with rises in rents in cases of
leases for un unspecified term.

e private international law including international procedural law

" Directive of 11-05-2005 (OJEU L 149/22).

"2 Tarbijakaitseseadus.- RT | 2004,13, 86.

"3 Directive of 12-12-2006 (OJEU L 376/21).

9% Reklaamiseadus.- RT | 2008,15,108.

% Toote nuetele vastavuse seadus.- RTI 2010,31,157.
"% Enitusseadus .- RTI 2002, 47, 297.

97 Elektrituruseadus.- RTI 2003,25,153.
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There are three regulations concerning private international law including international
procedural law, which affect national law and the determination of the applicable law in
case of related disputes: Regulation (EC) 593/2008°°® on the law applicable to
contractual obligations (Rome 1), Regulation (EC) 1346/2000’®° on insolvency
proceedings (EUInsR) and Regulation (EC) 44/2001™° on jurisdiction and recognition
and enforcement of court judgments in civil and commercial matters (Brussels ). All
regulations have direct application on tenancy law.

e anti-discrimination legislation

Council Directive 2000/43/EC implementing the principle of equal treatment between
persons irrespective of racial or ethnic origin!, Council Directive 2000/78/EC
establishing a general framework for equal treatment in employment and occupation’*?,
Council Directive 2004/113/EC implementing the principle of equal treatment between
men and women in the access to and supply of goods and services’*® have been
implemented into Estonian law by the Gender Equality Act’** and Equal Treatment
Acts’®®.  The landlord is restricted in his choice of tenant due to the prohibition against

discrimination on grounds of sex, race or ethnic origin.

e constitutional law affecting the EU and European Convention of Human
Rights

With regard to constitutional law affecting the EU and the ECHR as well as national
tenancy law, the following fundamental rights are addressed:’*® the Estonian
Constitution provides for the protection of private property, which guarantees all persons
peaceful enjoyment of their possessions (Article 32) and provides a right of private and
family life, which includes also the protection of home and the right of the spouse and
the children to occupy the dwelling together with the chief tenant (Article 26). Estonia
joined the European Social Charter in 2000 without ratifying Article 31, under which the
right to housing is guaranteed to everyone.

e harmonization and unification of general contract law (sources such as the
Common European Sales Law, the Common Frame of Reference or the
Principles of European Contract Law)

The proposal of the European Commission for a Regulation on a Common European
Sales Law (CESL)"*’ does not affect the national tenancy law since tenancy contracts
are not covered by the scope of the proposed regulation.

The Draft Common Frame of Reference (DCFR)"*®can function as a possible model for
national general civil law. Its Book IV Part B consists of provisions on the lease of

"% Rome | of 17-06-2008 (OJEU L 177/6 corr. L 309/87).

"% EUInsR of 29-05-2000 (OJEC L 160/1).

"9 Brussels | of 22-12-2000 (OJEC L 12/1).

1 0J L 180, 19.07.2000, pp. 22-26,

2.0J L 303, 02.12.2000, pp. 16-22.

"3 0J L 373, 21.12.2004, pp. 37-43

" soolise varddiguslikkuse seadus.- RT | 2004, 27, 181.

5 vérdse kohtlemise seadus.- RT 12008, 56, 315 .

"6 Cf. section 5.

" COM (2011) 635 final.

8 C. Von Bar/E. Clive/H. Schulte-Nélke (eds.), Principles, Definitions and Model Rules of European
Private Law — Draft Common Frame of Reference (DCFR) (Munich: Sellier, 2009); the outline edition is
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movable property but not regarding residential leases. However, some general rules
may be used as the model for European and national lease law.

Principles of European Contract Law (PECL)"*® was used as the model for drafting

Estonian LOA and GPCCA, e.g. its rules on the formation, validity, interpretation and
contents of contracts, performance of obligations and on remedies for non-performance
were transformed into Estonian law. The influence of PECL on Estonian tenancy law
cannot be significant since LOA provides that all agreements which derogate from the
requirements of law to the detriment of the lessee regarding the rights, obligations and
liability of the parties to a residential lease contract are void.’*°

7.3. Table of transposition of EU legislation

Table 24 Effects of EU law and policies (Summary)

DIRECTIVES and TRANSPOSITON RELATED SUBJECT | QUESTION

REGULATIONS ESTONIA -NAIRE
CONSTRUCTION

Directive 2004/18/EC | Public Procurement | No special allocation

of the European Act. Passed 24.01. procedure is

Parliament and of the 2007 (RT | 2011, 15, | envisioned for

Council of 31 March 21). Entry into force | contractors when the

2004 on the 1.05.2007. goal is the design or

coordination of construction of social

procedures for the housing

award of public works
contracts, public supply
and public service
contracts (OJEC L

134/114).

Council Directive Building Act. Passed | About construction
89/106/EEC of 21 15.05.2002 (RT I products: free
December 1988 on the | 2002, 47, 297). movement and
approximation of laws, | (Article 3 (74) required certificates.

regulations and
administrative
provisions of the Regulation from
Member States relating | 26.07.2013 no 49 on
to construction

available under http://ec.europa.eu/justice/policies/civil/docs/dcfr_outline edition_en.pdf (date of the last
access: 05-11-2013).

9 0. Lando/H. Beale (eds.), Principles of European Contract Law, (The Hague: Kluwer Law International,
Parts | and Il, 2000, Part Ill, 2003; available under
http://frontpage.cbs.dk/law/commission_on_european_contract law/PECL%20engelsk/engelsk partl og_|
L.htm (date of the last access: 05-11-2013).

29 Art. 275 of the LOA.
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products (OJEEC L
40/12); repealed by
Regulation (EU)
305/2011 of the
European Parliament
and of the Council of 9
March 2011 laying
down harmonised
conditions for the
marketing of
construction products
and repealing Council
Directive 89/106/EEC
(OJEU L 88/5).

Requirements and
procedures for
verification of
compliance of
building materials
and products.

TECHNICAL STANDARDS

Energy efficiency

Directive 2012/27/EU
of the European
Parliament and of the
Council of 25 October
2012 on energy
efficiency, amending
Directives
2009/125/EC and
2010/30/EU and
repealing Directives
2004/8/EC and
2006/32/EC (OJEU L
315/1).

Product Conformity
Act. Passed
20.05.2010 (RT I
2010, 31, 157).Entry
into force
01.10.2010.

No implementation
provisions of the
Directive
2012/27/EU.

Directives
2009/125/EC and
2010/30/EU and
repealing Directives
2004/8/EC and
2006/32/EC:
Regulation from
30.08.2012 on
Minimum efficiency
requirements.

Regulation from
23.05.2012 no 42 on
the indication of
consumption level of
energy and other
resources of energy-
related products by
labeling and in
standard product
information.

Regulations establish
general requirements
regarding information
about the use of
energy-related
products and other
essential resources
and requirements for
labelling of products
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Regulation from
26.03.2012 no 25 on
Energy-related
product labeling,
information provision
and evaluation of
compliance with the
general
requirements.

Directive 2010/31/EU
of the European
Parliament and of the
Council of 19 May
2010 on the energy
performance of
buildings (OJEU L
153/13).

Building Act. Passed
15.05.2002 (RT I
2002, 47, 297).

Precise definition of
registerable heating
and cooling devices
and list of data and
procedure for
transmission of data.
09.01.2013 (RT I,
04.01.2013, 6)

Improvement of the

energy performance
of new and existing

buildings.

Directive 2010/30/EU
of the European
Parliament and of the
Council of 19 May
2010 on the indication
by labelling and
standard product
information of the
consumption of energy
and other resources by
energy-related
products (OJEU L
153/1).

Directive 2009/125/EC
of the European
Parliament and of the
Council establishing a
framework for the
setting of ecodesign
requirements for
energy-related
products (recast) (OJ L
285, 31.10.2009, pp.
10-35)

Product Conformity
Act Passed
20.05.2010 (RTI
2010, 31, 157).
Entry into force
01.10.2010

Commission
Delegated Regulation
(EV) 874/2012 of 12
July 2012

Current transposition

of the previous
Commission
Directive 98/11/EC

Labelling and basic
information for users
of household electric
appliances.
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supplementing
Directive 2010/30/EU
of the European
Parliament and of the
Council with regard to
energy labelling of
electrical lamps and
luminaries (OJEU L
258/1).

of 27 January 1998
(GJEC L 71/1):
Requirements for

energy labelling,
product description,
and technical

documentation of
electrical household
lamps and lighting.
29.09.2010.

Directive 2009/28/EC
of the European
Parliament and of the
Council of 23 April
2009 on the promotion
of the use of energy
from renewable
sources and amending
and subsequently
repealing Directives
2001/77/eC and
2003/30/EC (OJEU L
140/16).

Conditions and
Procedures of the
green investment
scheme “Grant for
small residential
houses renovation”.
05.04.2012 (RT I,
06.04.2012, 1).
Entry into force
09.04.2012.

Promotion of the use
of renewable energy
in buildings.

Directive 2009/72/EC
of the European
Parliament and of the
Council of 13 July 2009
concerning common
rules for the internal
market in electricity
and repealing Directive
2003/54/EC (OJEU L
211/55).

Electricity Market
Act Passed
11.02.2003 (RT I
2003, 25, 153).Entry
into force pursuant
to section 119

Basic standards for
electricity sector.

Heating, hot water and

refrigeration

Commission Delegated
Regulation (EU)
626/2011 of 4 May
2011 supplementing
Directive 2010/30/EU
of the European
Parliament and of the
Council with regard to
energy labelling for air
conditioners (OJEU L
178/1).

Commission Delegated
Regulation (EU)
1060/2010 of 28

Regulation from
12.10.2010 no 77 on
energy labeling,
product description
and technical
documentation of air
conditioners for
households.

Labelling and
information that must
be provided about air
conditioners.

Labelling and
information that must
be provided about
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September 2010
supplementing
Directive 2010/30/EU
of the European
Parliament and of the
Council with regard to
energy labelling of
household refrigerating
appliances (OJEU L
314).

household
refrigerating
appliances.

Directive 2009/73/EC
of the European
Parliament and of the
Council of 13 July 2009
concerning common
rules for the internal
market in natural gas
and repealing Directive
2003/55/EC (OJEU L
211/94).

Natural Gas Act.
Passed 29.01.2003

(RT 12003, 21, 128).

Entry into force
01.07.2003

Basic legislation about
use of natural gas in
buildings and
dwellings.

Council Directive
82/885/EEC of 10
December 1982
amending Directive
78/170/EEC on the
performance of heat
generators for space
heating and the
production of hot water
in new or existing non-
industrial buildings, and
on the insulation of
heat and domestic hot-
water distribution in
new non-industrial
buildings (OJEEC L
378/19); repealed by
Directive 2005/32/EC
of the European
Parliament and of the
Council of 6 July 2005
establishing a
framework for the
setting of ecodesign
requirements for
energy-using products
(OJEC L 191/29).

Regulation from
26.01.2004, the
requirements and
procedure of
conformity
assessment and
verification of liquid
and gaseous fuel
fired boilers
efficiency, labeling
and technical
documentation.

Legislation about
heating and hot water
in dwellings and
buildings.

Household Appliances
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Commission
Delegated
Regulation (EU)
392/2012 of 1 March
2012 supplementing
Directive 2010/30/EU
of the European
Parliament and of the
Council with regard to
energy labelling of
household tumble
driers (OJEU L

Labelling and
information that must
be provided about
tumble driers.

123/1).

Commission Labelling and
Delegated information that must
Regulation (EU) be provided about
1059/2010 of 28 dishwashers.
September 2010

supplementing
Directive 2010/30/EU
of the European
Parliament and of the
Council with regard to
energy labelling of
household
dishwashers (OJEU L
314/1).

Commission
Delegated
Regulation (EU)
1061/2010 of 28
September 2010
supplementing
Directive 2010/30/EU
of the European
Parliament and of the
Council with regard to
energy labelling of
household washing
machines (OJEU L
314/47).

Commission
Delegated
Regulation (EU)
1062/2010 of 28
September 2010
supplementing
Directive 2010/30/EU
of the European

Labelling and
information that must
be provided about
washing machines.

Labelling and
information that must
be provided about
televisions.
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Parliament and of the
Council with regard to
energy labelling of
televisions (OJEU L
314/67).

Commission
Directive 2003/66/EC
of 3 July 2003
amending Directive
94/2/EC
implementing Council
Directive 92/75/EEC
with regard to energy
labelling of household
electric refrigerators,
freezers and their
combinations (OJEU
L 170/10).

Commission
Directive 2002/40/EC
of 8 May 2002
implementing Council
Directive 92/75/EEC
with regard to energy
labelling of household
electric ovens (OJEC
L 128/45).

Commission
Directive 96/60/EC of
19 September 1996
implementing Council
Directive 92/75/EEC
with regard to energy
labelling of household
combined washer-
driers (OJEC L
266/1).

Commission
Directive 95/13/EC

of 23 May 1995
implementing Council
Directive 92/75/EEC
with regard to energy
labelling of household
electric tumble driers
(OJ L 136, 21.6.1995,
p. 28) Amended by

Product Conformity
Act. Passed
20.05.2010 (RT I
2010, 31, 157). Entry
into force 01.10.2010.

Regulation no 70 from
12.10.2010 on
Requirements for
energy labeling,
product description
and technical
documentation of
household electric
ovens.

Regulation no 82 from
12.10.2010 on
Requirements for
energy labeling,
product description
and technical
documentation of
household combined
washer-driers.

Regulation no 80 from
12.10.2010 on
Requirements for
energy labelling,
product description
and technical
documentation of
electric tumble driers.

Labelling and
information that must
be provided about
household electric
refrigerators and
freezers.

Labelling and
information that must
be provided about
household electric
ovens.

Labelling and
information that must
be provided about
household combined
washer-driers.

169



Commission Directive
2006/80/[EC of 23
October 2006 (1J L
362, 20.12.2006, pp.
67-91).

Lifts

European Parliament

Lifts and Cableway

and Council Directive | Safety Act. Adapted
95/16/EC of 29 June | 22.05.2002 (RT |

1995 on the
approximation of the
laws of the Member
States relating to lifts
(OJEC L 213).

2002, 50, 312).

Legislation about lifts.

Boilers

Council Directive
92/42/EEC of 21 May
1992 on efficiency
requirements for new
hot water boilers fired

Regulation from
12.10.2010 no 78 on
efficiency
requirements for new
hot water boilers fired

with liquid or gaseous | with liquid or gaseous
fuels, amended by fuels.

Council Directive
93/68/EEC of 22 July
1993 (OJEEC L 73).

Regulation from
26.01.2004 no 21 on
requirements and
conformity
assessment and

verification procedure

of efficiency, labelling
and technical
documentation for
new hot water boilers

fired with liquid or

gaseous fuels.

Legislation about
boilers.

Hazardous substances

Directive 2011/65/EU
of the European
Parliament and of the
Council of 8 June
2011 on restriction for
the use of certain
hazardous
substances in
electrical and
electronic equipment

Regulation from
27.04.2009 no 21 on
labeling procedure of
electrical and
electronic equipment.

Legislation about
restricted substances:
organ pipes of tin and
lead alloys.
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(OJEU L 174/88).

CONSUMERS

Directive 2011/83/EU
of the European
Parliament and of the
Council of 25 October
2011 on consumer
rights, amending
Council Directive
93/13/EEC and
Directive 99/44/EC of
the European
Parliament and of the
Council and repealing
Council Directive
85/577/EEC and
Directive 97/7/EC of
the European
Parliament and of the
Council (OJEU L
304/64).

The amendment Act
of the Law of
Obligations Act. Entry
into force 13.06.2014
(Chapters 2, 3, 11, 20,
35, 40, 44).

Consumer Law Act.
Passed 11.02.2004
(RTI 2004,13,86).
Entry into
force15.04.2004.
Amendments from
2013: entry into force
13.June 2014.
(Articles 4, 8, 13, 12°
12°, 13, 14, 41Y

Information and
consumer rights;
Legislation referred to
procurement of
services, car park, will
not apply on lease of
dwellings

Directive
2009/136/EC of the
European Parliament
and of the Council of
25 November 2009
amending Directive
2002/22/EC on
universal service and
users’ rights relating
to electronic
communications
networks and
services, Directive
2002/58/EC
concerning the
processing of
personal data and the
protection of privacy
in the electronic
communications
sector and Regulation
(EC) 2006/2004 on
cooperation between
national authorities
responsible for the
enforcement of
consumer protection
laws (OJEU L

Law on Electronic
Communication
Networks. 08.12.2004
(RT 1 2004, 87, 593).
Entry into force
01.01.2005.

Consumer protection
in the procurement of
communications
services.
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337/11).

Directive 2009/22/EC
of the European
Parliament and of the
Council of 23 April
2009 on injunctions
for the protection of
consumers’ interests
(OJEU L 110/30).

Consumer Law Act.
Passed 11.02.2004
(RTI 2004,13,86).
Entry into
forcel5.04.2004.
(Article 42*, consumer
protection
cooperation)

Regulation from
10.05.20004 no 130
on establishment of a
list of directives fo the
appointment of the
competent authorities
and organizations in
purposes of protecting
of collective interests
of consumers in
cross-border
activities. Entry into
force 22.05.2004.

Action for an
injunction of
Directives (Annex I)
aimed at the
protection of the
collective interests of
consumers.

Directive
2008/122/EC of the
European Parliament
and of the Council of
14 January 2009 on
the protection of
consumers in respect
of certain aspects of
time-share, long-term
holiday product,
resale and exchange
products (OJEU L
33/10).

Law of Obligations
Act Passed
26.09.2001 (RT I
2001, 81, 487). Entry
into force 01.07.2002.

Contracts relating to
the purchase of the
right to use
immovable properties
on a timeshare basis.

Directive
2006/114/EC of the
European Parliament
and of the Council of
12 December 2006
concerning
misleading and
comparative
advertising (OJEU L
376/21).

Advertising Act.
Passed 12.03.2008
(RTI
2008,15,108).Entry
into force 01.11.2008

Advertising Act: Ch.1.
General provisions;
Ch.2 General
requirements for
advertising;
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Directive 2005/29/EC
of the European
Parliament and of the
Council of 11 May
2005 concerning
unfair business-to-
consumer commercial
practices in the
internal market and
amending Council
Directive
84/450/EEC,
Directives 97/7/EC,
98/27/EC and
2002/65/EC of the
European Parliament,
and of the Council
and Regulation (EC)
2006/2004 of the
European Parliament
and of the Council
(OJEU L 149/22).

Consumer Law Act.
Passed 11.02.2004
(RTI 2004,13,86).
Entry into
forcel5.04.2004.

Consumer Law Act:
Part 2, unfair
commercial practices.

Directive 2000/31/EC
of the European
Parliament and of the
Council of 8 June
2000 on certain legal
aspects of information
society services, in
particular electronic
commerce, in the
Internal Market
(Directive on
electronic commerce)
(OJEU L 178/1).

Law of Obligations
Act. 26.09.2001 (RT I
2001, 81, 487). Entry
into force 1.07.2002.
(Article 62%)

Contracting by
electronic means;
lease contracts are no
included

Directive 97/7/EC of
the European
Parliament and of the
Council of 20 May
1997 on protection of
consumers in respect
of distance contracts
(OJEC L 144/19)
repealed by
Directive 2011/83/EU
of the European
Parliament and of the
Council of 25 October
2011 on consumer
rights (OJEU L

Amendment Act of
Law of Obligations Act
and Consumer Law
Act from 12.12.2013.
Entry into force
13.06.2014.

Contracts relating to
immovable and lease
contracts are not
included,
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304/64) with effect
from 13 June 2014.

Council Directive
93/13/EEC of 5 April
1993 on unfair terms
in consumer contracts
(OJEEC L 95/29).

Law of Obligations
Act. 26.09.2001 (RT |
2001, 81, 487). Entry
into force 1.07.2002.
(Articles § 35-47)

Unfair terms.

Council Directive
85/577/EEC of 20
December 1985 to
protect the consumer
in respect of contracts
negotiated away from
business premises
(OJEEC L 371/31)
repealed by
Directive 2011/83/EU
of the European
Parliament and of the
Council of 25 October
2011 on consumer
rights (OJEU L
304/64) with effect
from 13 June 2014.

(Haustilrgeschéfte-
Richtlinie)

Amendment Act of
Law of Obligations Act
and Consumer Law
Act from 12.12.2013.
Entry into force
13.06.2014.

Information and
consumer rights.
Legislation referred to
procurement of
services. Tenancy
contracts are
excluded from its

scope (Article 3 (2 a)).

HOUSING LEASE

Regulation (EC)
593/2008 of the
European Parliament
and of the Council of
17 June 2008 on the
law applicable to
contractual
obligations - Rome |
(OJEU L 177/6 corr. L
309/87).

Article 4 (1 c)
determines that
contracts relating to a
tenancy of immovable
property are governed
by the law of the
country where the
property is situated
(lex rei sitae).

Direct application

Law applicable
(Article 4 (1c, d),
Article 11 (5)).

Council Regulation
(EC) 44/2001 of 22
December 2000 on
jurisdiction and the
recognition and
enforcement of
judgements in civil
and commercial

Direct application

International
jurisdiction in
proceedings which
have tenancies of
immovable property
as their object (Article
22 (no. 1)).
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matters (OJEC L
12/1) - Brussels I.

Council Regulation
(EC) 1346/2000 of 29
May 2000 on
insolvency
proceedings (OJEC L
160/1)

Lex rei sitae is the
applicable law for the
effects of cross-border
insolvency
proceedings on
contracts conferring
the right to make use
of immovable

property.

Commission
Regulation (EC)
1920/2001 of 28
September 2001
laying down detailed
rules for the
implementation of
Council Regulation
(EC) 2494/95 as
regards minimum
standards for the
treatment of service
charges proportional
to the value of
transactions in the
harmonized index of
consumer prices and
amending Regulation
(EC) 2214/96 (OJEC
L 214/1).

CPI harmonization:
Estate agents’
services for lease
transactions (Article
5).

Commission
Regulation (EC)
1749/99 of 23 July
1999 amending
Regulation (EC)
2214/96 concerning
the sub-indices of the
harmonized indices of
consumer prices
(OJEC L 214/1).

Council Regulation
(EC) 1687/98 of 20
July 1998 amending
Commission
Regulation 1749/96
concerning the
coverage of goods
and services of the

CPI harmonization:
Lease, housing
preservation and
repair, water and
other services
(subscript 4).
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harmonised indices of
consumer prices
(HICP) (OJEC L
214/12).

Commission
Regulation (EC)
2214/96 of 20
November 1996
concerning
harmonized indices of
consumer prices:
transmission and
dissemination of sub-
indices of the HICP
(OJEC L 137/27).

Recommendation -
65/379/EEC:
Commission
Recommendation of 7
July 1965 to the
Member States on
the housing of
workers and their
families moving within
the Community
(OJEC L 137/27).

Discrimination on
grounds of nationality;
Equality in granting
housing, aids,
subsidies, premiums
or tax advantages to
workers who have
moved within the EU.

DISCRIMINATION

Council Directive
2004/113/EC of 13
December 2004 on the
principle of equal
treatment between

men and women in the
access to and supply of
goods and services
(OJEC L 373/37).

Gender Equality Act.
Passed 07.04.2004
(RT 12004, 27, 181).
Entry into force
01.05.2004.

Discrimination on
grounds of sex.

Council Directive
2000/43/EC of 29 June
2000 implementing the
principle of equal
treatment between
persons irrespective of
racial or ethnic origin
(OJEC L 180/22).

Equal Treatment
Act, passed
11.12.2008, entry
into force
01.01.2009, RT |
2008, 56, 315

Discrimination on
grounds of race or
ethnic origin.

No special
rules
regarding
restrictions
on choice
of tenant -
antidiscrimi
nation
issues.

IMMIGRANTS OR COMMUNITY NATIONALS
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Directive 2010/13/EU
of the European
Parliament and of the
Council of 10 March
2010 on the
coordination of certain
provisions laid down by
law, regulation or
administrative action in
Member States
concerning the
provision of audiovisual
media services
(Audiovisual Media
Services Directive)
(OJEU L 95/1);
repealing the former
Directive 89/552/EEC
and its amending
Directive 2007/65/EC
(Article 34).

Cf. also Commission
Communication on the
Application of the
General Principles of
Free Movement of
Goods and Services -
Concerning the Use of
Satellite Dishes (COM
2001, 351 final).

Law on Media
Services.16.12.2010
(RT 1, 06.01.2011,
1). Entry into force
16.01.2011.

Member States shall
ensure freedom of
reception and shall
not restrict
retransmissions on
their territory of
audiovisual media
services from other
Member States
(Article 3 (1)).

Council Directive
2009/50/EC of 25 May
2009 on the conditions
of entry and residence
of third-country
nationals for the
purposes of highly
gualified employment
(OJEU L 155/17).

Equality of treatment.

Directive 2004/38/EC
of the European
Parliament and of the
Council of 29 April
2004 on the right of
citizens of the Union
and their family
members to move and
reside freely within the
territory of the Member
States, amending

Citizen of the
European Union Act.
Passed 17.05.2006
(RTI 2006,26,191).
Entry into force
01.08.2006.

Discrimination on
grounds of nationality;

Free movement
(Article 4,5) and
residence (Article 6,7)
for European citizens
and their families.
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Regulation (EEC)
1612/68 and repealing
Directives 64/221/EEC,
68/360/EEC,
73/148/EEC,
75/34/EEC,
75/35/EEC,
90/364/EEC,
90/365/EEC and
93/96/EEC (OJEU L
158/77).

Council Directive
w2003/109/EC of 25
November 2003
concerning the status
of third-country
nationals who are long-
term residents (OJEU L
16/44).

Aliens International
Protection Act.
Passed 14.12.2005
(RT | 2006, 2, 3).
Entry into Force

Equality of treatment
in housing (Article 11

(af)).

01.07.2006. (Articles

Council Directive 46 and 73Y). The_reunification
2003/86/EC of 22 applicants shall prove
September 2003 on the that they have
right to family habitable and large
reunification (OJEU L enough dwelling
251/12). (Article 7 (1a)).
Regulation (EEC) Equal treatment in
1612/68 of the Council housing and access to
of 15 October 1968 on the housing
freedom of movement applicants’ lists
for workers within the (Article 9, 10 (3)).
Community (OJEEC L
257/2).

INVESTMENT FUNDS

Directive 2011/61/EU
of the European
Parliament and of the
Council of 8 June 2011
on Alternative
Investment Fund
Managers and
amending Directives
2003/41/EC and
Regulations (EC)
1060/2009 and (EV)
1095/2010 (OJEU L
174/1).

Investment Funds Act.
Passed 14.04.2004
(RT 12004, 36, 251).
Entry into force
01.05.2004.

Real estate
investment funds.
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Proposal for a Directive | - Credit agreements
of the European secured by
Parliament and of the mortgage or by other
Council on credit security, loans to
agreements relating to purchase property
residential property of and certain credit
31 March 2011 (COM agreements aimed
2011/0142 final). at financing the
renovation of a real
property.
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8. TYPICAL NATIONAL CASES (WITH SHORT SOLUTIONS)
8.1. Extraordinary termination by the lessee with good reason

Lessee A has concluded a three-year residential lease agreement with lessor B. At the
end of the second year, A has to leave to take up a job in another town. He gives B 30
days advance notice that he will terminate the lease agreement due to extraordinary
circumstances (extraordinary termination). B tells A that he will accept the termination
only if A pays him rent until the end of the lease period as damages because A
breaches the lease agreement by terminating it. How should the dispute be settled in
order to reach a balanced solution, taking into account the interests of the parties?

Answer: Under subsection 1 of 8§ 313 of LOA, a fixed-term lease agreement may be
extraordinarily terminated for good reason. A reason is good if, upon occurrence thereof,
a party seeking termination cannot, given all the circumstances and considering the
interests of both parties, be expected to continue performing the contract. Taking up a
new job and moving to a new place of residence may be such reason. There is no
specified term for advance notification under subsection 3 of § 313 of the LOA in the
event of extraordinary termination. According to the case law to date, a self-induced
termination of a lease agreement is also considered a breach of the agreement that
entitles the lessor to demand compensation for damage caused by the breach under
subsection 1 of 8§ 115 of the LOA. Regardless of the claim, the current case law does
not allow the validity of extraordinary termination to be dependent on payment of
compensation for damage. Under subsection 6 of § 127 and 8 139 of the LOA, the
lessor must deduct from the compensation, above all, the rent earned from a possible
lease contract made with a new lessee (thereby the owner must make reasonable
efforts to find a new lessee) and the possible expenses saved. A reasonable solution to
the dispute could be the binding of the validity of termination to the payment of
reasonable compensation.

8.2. Improvements made by the lessee without consent of the
lessor

The lessee has replaced a bathtub during the lease period. Upon expiry of the lease
agreement, the lessee demands compensation that the expenses made for the
replacement of the bathtub be compensated. The lessor has not granted written consent
for such replacement: the lessor did not reply to the lessee’s relevant e-mail message
sent before the replacement of the tub. How should the dispute be solved?

Answer: If the old bathtub had defects (the lessor should have replaced it), the lessee
informed the lessor thereof in accordance with clause 1 of subsection 1 of § 282 of the
LOA and the lessor failed to react, the lessee was allowed to replace the bathtub under
subsection 3 of § 279 of the LOA and demand that the necessary expenses incurred to
that end be compensated.

If the replacement of the tub can be considered merely the improvement of the object of
lease, the lessee could, under the first sentence of subsection 1 of § 285 of the LOA, do
it only with consent granted in a form that can be reproduced in writing. However, the
lessor is required to grant consent under the second sentence of subsection 1 of § 285
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of the LOA if the improvement is necessary for reasonably using or managing the thing.
Consent is not granted by default, but it must be sought judicially. Upon expiry of the
lease agreement, the lessee may, under subsection 3 of § 285 of the LOA, remove the
bathtub installed as an improvement if it can be done without damaging the thing (i.e.
the former bathtub can be reinstalled in the same condition) and the lessor does not
have to offer compensation for the tub. The costs of replacement that constitutes an
improvement made without the consent of the lessor can, under subsection 2 of § 286 of
the LOA, be claimed only under the provisions of benevolent intervention. Under 88
1018 and 1023 of the LOA, it is rather questionable, because it was not explicitly clear to
the lessee that the replacement of the tub is consistent with the will of the lessor. Under
subsections 1 and 2 of § 338 of the LOA, a claim for compensation of damage or
removal of the bathtub expires within 6 months after the expiry of the lease contract.

8.3. Faith of the lease contract if immovable sold at an auction

A, the owner of an immovable, has encumbered the property with a mortgage in favour
of bank B. Thereafter A concluded a lease agreement with C regarding a residential
building located on the immovable and granted C possession of the building. A fails to
fulfil his obligations towards B and, at the request of B, enforcement proceedings are
initiated and the immovable is sold at auction. The buyer claims that he is not bound by
the terms of the lease agreement or he may in any case terminate the lease agreement,
since it has been concluded after the registration of the mortgage and there is no note of
the lease agreement in the land register and, furthermore, he desperately needs the
building for his own use. Is this permissible? Will the solution be different if no rent has
been paid under the lease agreement (only the utilities are paid) or the rent is marginal?
Is there any difference if the immovable is sold in insolvency proceedings?

Answer: The encumbrance of the immovable with the mortgage does not, as such,
prevent the owner from concluding the lease agreement or granting the lessee
possession of the immovable even if the lessor thereby breaches the contract
establishing the mortgage (88 333, 335 and 337 of the LPA). In the event of exercise of
the mortgage upon the sale of the leased immovable in enforcement proceedings or
insolvency proceedings, the lease contract will, under subsection 1 of § 291 of the LOA,
transfer to the transferee of the immovable, provided that the immovable was in the
lessee’s possession. Under subsection 1 of § 323 of the LOA, the new owner may
terminate the lease agreement within three months; in the event of residential or
business premises, the new owner may do it only if the transferee urgently needs the
premises for himself. According to the case law to date, urgent need for oneself is
difficult to prove, because, due to the lessee’s possession, the transferee needed to take
into account the fact that he may not be able to use the premises himself. Under § 324
of the LOA and § 161 of the CEP, termination is precluded if the notation regarding the
lease agreement was made in the land register prior to recording of the mortgage. The
same rules apply to insolvency proceedings. The transfer of the agreement only applies
in the event of a lease agreement (where rent is paid for using premises). If it is an
agreement for use without charge (incl. a nominal lease agreement that cannot be
considered an arms length lease agreement), the agreement will not transfer to the
transferee and the user loses the right of possession with regard to the new owner.
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8.4. Lessor’s right of security

The lessee has not paid rent for three months, referring to financial difficulties. The
lessee goes away for the weekend, the lessor opens the door of the flat with his spare
key and takes away the lessee’s LED-TV and stereo, leaving behind a note that he has
exercised his right of security in support of his claim and if the lessee does not pay the
rent in the next 15 days, he will sell the items to cover the rent. Are the lessor’s actions
lawful?

Answer: Under subsection 1 of § 305 of the LOA, the lessor has the right of security
towards the movables on the leased premises for the purpose of security rent claims.
Based on subsection 2 of § 305 of the LOA and clause 2 of subsection 1 of 8§ 66 of the
Code of Enforcement Procedure, one might wonder if the lessee’s right to receive public
information has been violated (if not, the right of security could not extend to the
television set), but considering modern telecommunications, it should not be a problem.
Under subsection 3 of § 305 of the LOA, the right of pledge extends to the things kept
on the leased premises even if they do not belong to the lessee, unless the lessor knew
it or should have known it, or if the things have been stolen from a third party. Under
subsection 4 of the LOA and subsection 2 of § 281 and § 292 of the Law of Property
Act, the right of security entitles the lessor to sell the secured things for the purpose of
settling the debt.

However, it is questionable whether the lessor had the right to enter the premises by
way of self-help and secretly remove the things from there, because under subsection 1
of 8§ 307 of the LOA the lessor would have such right only if it was obvious to the lessor
that the lessee wanted to move or remove the things kept on the premises. Thus, it is
likely that the lessee may claim the return of the things, but at the same time the lessor
can file a counterclaim seeking the recognition of the right of security and sale of the
things if the overdue rent is not paid.

8.5. Utilities and repairs

Is it possible to agree in a residential lease agreement that the lessee pays the rent and
all the utilities and is required to make repairs (if necessary) at his own expense and
return the flat in the same state as it was at the time when the lessee was granted
possession thereof (i.e. normal wear and tear must be completely repaired)?

Answer: Under subsection 1 of § 292 and 8§ 293 of the LOA, the lessee pays merely
rent for using the thing, but the parties may agree that the lessee also pays the
expenses related to the use of the premises (e.g. heating, water, electricity, disposal of
waste, waste water, gas and land tax).

The lessee is not required to repair the premises or to preserve the condition that
existed at the time when the premises were handed over to the lessee. Under
subsection 1 of 8§ 276 of the LOA, the lessor has the duty to maintain the usability of the
premises. The lessee merely has the general duty to use the premises carefully and
purposefully (subsection 2 of 276 of the LOA). Under 88 278 and 279 of the LOA, the
duty to make repairs for the purpose of eliminating defects also lies with the lessor.
Under § 280 of the LOA, the lessee must eliminate minor defects that can be eliminated
by minor cleaning or maintenance of the things, which is required for the normal
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preservation of the thing. Under 8§ 275 and subsection 4 of § 279 of the LOA,
agreements deviating from the aforementioned to the detriment of the lessee are void.

8.6. Lessee’s obligation to tolerate the improvements

The lessor wants to renovate a residential building and demands that the lessee who
leases the building under a fixed-term lease agreement move out for the period of the
repairs and after returning in two months the lessee must pay a rent that is double the
former. Is it lawful?

Answer: The regulation is different, depending on whether defects are beingeliminated
or the house is being preserved by such renovation, or whether the lessor is going to
renovate the house for the purpose of improving it. Under 8 283 of the LOA, the lessee
must tolerate indispensable work, but the lessee must be informed of the performance of
work in good time. Under 8§ 284 of the LOA, the lessee must tolerate improvements and
alterations, provided that these are not unreasonably cumbersome to the lessee, the
lessee is given at least 2 months advance notice of the work, and the lessee has the
right to extraordinarily terminate the agreement for such reason. Also, if the lessee
demands it, the expenses to be incurred by the lessee must be paid in advance.

If the agreement has been made for an unspecified term, the rent can be raised (among
other things, due to renovations) under § 299 of the LOA once every six months by
giving 30 days of advance notice thereof. The lessee can contest the increase of the
rent on the basis of 8§ 303 of the LOA if the rent is excessive. Renovation does not give
the lessor the right to raise the rent in the event of a fixed-term lease agreement, unless
the parties have agreed otherwise.

8.7. Lessor not removing the defect

The lessee gets possession of a leased flat, but a few weeks later a water pipe starts
leaking. The lessee notifies the lessor and demands that the lessor repair the pipe within
two days. The lessor says that he has no funds for the repairs. Thereafter the lessee
tells the lessor that he will not pay rent until the pipe has been fixed. Is it lawful?

Answer: The replacement or fixing of the pipe is probably not a minor defect that ought
to be eliminated by the lessee under 8 280 of the LOA. Thus, the fixing of the pipe is the
responsibility of the lessor under subsection 1 of § 276 and 8§ 279 of the LOA. Until the
pipe is fixed, the lessee may deposit the rent in accordance with subsection 5 of § 278
and § 298 of the LOA, i.e. pay the rent to the escrow account of a notary after warning
the lessor thereof, on the condition that the lessor will receive the unpaid rent once the
pipe has been fixed. If the lessee is unable to use the flat, the lessee may refuse to pay
the rent for the respective period (subsection 1 of § 296 of the LOA) and if the usability
of the flat has decreased, the lessee may lower the rent (subsection 2 of § 296 of the
LOA).
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8.8. Discretionary rent raise

Is it permissible to stipulate in a five-year residential lease agreement that the lessor has
the right to raise the rent annually at his discretion?

Answer: Such a condition is not permitted. In principle, it is not prohibited to stipulate
the possibility of raising the rent in the event of a fixed-term lease agreement, but such a
situation is subject to § 300 of the LOA, according to which the extent of or grounds
forraising the rent must be, among other things, specified in detail. The lessee can
contest the increase on the basis of § 303 of the LOA due to the excessiveness of the
rent.

8.9. Tacit renewal

A residential lease agreement has been concluded for a fixed term of two years. If the
lessee continues to use the flat after the end of the term without either party making any
declarations, then if and under what circumstances may the agreement be regarded as
extended?

Answer: Under 8§ 310 of the LOA, if the premises are used after the expiry of the rental
term, the lease agreement will transform into a lease agreement made for an
unspecified term. Under subsection 2 of § 310 of the LOA, different intent must, in the
event of a residential lease agreement of at least two years duration, be expressed to
the other party at least two months before the expiry of the term. In the event of a lease
agreement made for an unspecified term, the lessor may, in principle, raise the rent
once every six months (subsection 1 of § 299 of the LOA) and terminate the agreement
by giving 3 months advance notice thereof (88 311 and 312 of the LOA).

8.10. Lessee failing to pay the rent

The lessee has not paid 15% of the monthly rent for three consecutive months, claiming
that he has not enough money and that he will pay within a year. Does the lessor have
the right to terminate the agreement?

Answer: Under clause 1 of subsection 1 of § 316 of the LOA, the lessor has the right to
terminate the agreement if the lessee fails to pay the rent, accessory expenses or a
significant portion thereof for three consecutive due dates and, under subsection 2, also
if the total amount of overdue rent exceeds three months’ rent.
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116. Product Conformity Act (toote nduetele vastavuse seadus), passed 20.05.2010,
entry into force 01.10.2010, RT 1 2010, 31, 157 (in Estonian).

117. Rent Law (Uuriseadus). - RT 1921,112, 233 (in Estonian).

118. Rent Payment Law (hutrimaksu seadus).- RT 1919,99/100,173 (in Estonian).

119. Republic of Estonia Principles of Ownership Reform Act (‘PORA’) (Eesti Vabariigi
omandireformi aluste seadus), adapted in 13.06.1991, entry into force 20.06.1991,
RT 1991, 21, 257 (in Estonian).

120. Social Welfare Act (‘SWA’) (sotsiaalhoolekandeseadus), passed 08.02.1995,
entry into force 01.04.1995, RT | 1995, 21, 323 (in Estonian).

121. State Family Benefits Act (riiklike peretoetuste seadus), passed 14.11.2001, entry
into force 01.01.2002, RT | 2001, 95, 587(in Estonian)

122. State Fees Act (riigildivuseadus), passed 22.04.2010, RT | 2010, 21, 107.

123. State Legal Aid Act (riigi Oigusabi seadus), passed 28.06.2004, entry into force

01.03.2005, RT | 2004, 56, 403 (in Estonian).
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124. Support of Enterprise and State Loan Guarantees Act (ettevdtluse toetamise ja
laenude riikliku tagamise seadus), passed 28.01.2003, entry into force 01.05.2003,
RT 1 2003, 18, 96 (in Estonian).

125. Terms and Procedures of Using Green Investment Scheme ,Apartment Building
Renovation Grants (rohelise investeerimisskeemi “Korterelamute rekonstrueerimise
toetus” kasutamise tingimused ja kord), RT | 2010, 58, 397 (in Estonian).

126. The Aliens Act and the Identity Documents Act and Associated Acts Amendment
Act (valismaalaste seaduse ja isikut tdendavate dokumentide seaduse muutmise
ning sellega seonduvalt teiste seaduste muutmise seadus), passed 13.06.2013. RT
l, 02.07.2013, 3

127. United Nations Convention on Contracts for the International Sale of Goods:
Vienna, 1980 — RT I 1993, 21/22, 93.

128. Value-Added Tax Act (kdibemaksuseadus), passed 10.12.2003, entry into force
1.05.2004, RT 1 2003, 82, 554 (in Estonian).

129. Waste Act (jaatmeseadus), passed 28 Jan. 2004, entry into force 1 May 2004,
RT1 12004, 9, 52 (in Estonian).

Regulations

130. Government Regulation of 30 Aug. 2012 no 68 on Minimum requirements for
energy efficiency (Energiatbhususe miinimumnduded), adopted 30.08.2012, RT |,
05.09.2012, 4 (in Estonian).

131. Government Regulation of 7 Feb. 1999 Adoping Standards for Dwellings
(Eluruumidele esitatavate nduete kinnitamine). - RT 1 1999, 9, 38.

132. Requirements and procedure of conformity assessment and verification of liquid
and gaseous fuel boilers efficiency, labeling and technical documentation (Vedel- ja
gaaskitusel kuumaveekatelde kasutegurile, margistusele ja tehnilisele
dokumentatsioonile esitatavad nduded ning nende nduetele vastavuse hindamise ja
tdendamise kord), adopted 26.01.2004, RTL 2004, 14, 190 (in Estonian).

133. Regulation on letting Raadiku street dwellings based on second housing
construction program of city Tallinn (Tallinna teise elamuehitusprogrammi
rakendamiseks Raadiku tanaval asuvate eluruumide uurileandmise kord), 22 Feb.
2010, No. 17.
<https://aktal.tallinnlv.ee/static/Eelnoud/Dokumendid/endok4892.htm.> (last visited
16 Dec. 2013). (in Estonian).

134. Order of granting dwellings owned by city of Tartu (Tartu linna omandis olevate
eluruumide  kasutusse andmise  kord), 11 Sept. 2008, No. 97,
<http://info.raad.tartu.ee/webaktid.nsf/web/viited/VOLM2008091100097> (last
visited 16 Dec. 2013) (in Estonian).

EU legislation

135. Council Directive 2000/43/EC implementing the principle of equal treatment
between persons irrespective of racial or ethnic origin (OJ L 180, 19.07.2000, pp.
22-26).

136. Council Directive 2000/78/EC establishing a general framework for equal
treatment in employment and occupation (OJ L 303, 02.12.2000, pp. 16-22).
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137. Council Directive 2004/113/EC implementing the principle of equal treatment
between men and women in the access to and supply of goods and services (OJ L
373, 21.12.2004, p. 37-43).
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9.2. Cases

Decisions of the Constitutional Review Chamber of Estonian Supreme Court:

1.

Case 3-4-1-7-03 (21 Jan. 2004), available in English: http://www.nc.ee/?id=412
(last visited 25 Dec. 2013). Review of constitutionality of § 221(4) of the Social
Welfare Act.

. Case 3-4-1-20-04 (2 Dec. 2004), available in English: http://www.nc.ee/?id=396

(last visited 25 Dec. 2013). Review of constitutionality the petition of the President
of the Republic to review the constitutionality of the Act to Amend the Dwelling
Act and § 12 the Republic of Estonia Principles of Ownership Reform Act (rent
liberalization).

Decisions of the Supreme Court:

3.

4.

5.

Case 3-3-1-91-13 (10 April 2014) Right to claim social housing (very recent case,
not analyzed in current Raport)

Case 3-3-1-42-04 (28 Sept. 2004) Civil vs. administrative jurisdiction in disputes
over eligibility for social housing.

Case 3-2-4-1-04 (1 July 2004) Resolution of the local government on rent
increase may be contested in Administrative Court.

Decisions of the Civil Chamber of Supreme Court (CCSCd):

6.

9.

Case 3-2-1-104-00 (18 Oct. 2000). Necessity for social welfare service as
reasonable cause for non-payment of rent in case on social rental contract
(based on Dwelling Act Art. 54). Obligation of local government to provide
housing service (Social Welfare Act Arts. 10, 14).

Case 3-2-1-148-03 (22 Dec. 2004). Necessity for social service as reasonable
cause for non-payment of rent in case on social rental contract (based on
Dwelling Act Art 54).

Case 3-1-1-47-04 (1 April 2004). Extraorinary termination under If there is no
ground for valid notice under Art. 317 of the LOA there is no need to contest the
notice as contrary to the principle of good faith (Art. 326 para 1 of the LOA).
Case 3-2-1-62-04 (21 May 2004). Public interest as valid reason for
extraordinary termination (LOA Art. 313).

10.Case 3-2-1-100-04 (29 Oct. 2004). Extraordinary termination with good reason

(LOA Art. 313). Challenging the termination of residential lease contract as
violating the principle of good faith (LOA Art.327).

11.Case 3-2-1-136-04 (8 Dec 2004). Application of LOA Art 324 para 2.
12.Case 3-2-1-146-04 (20 Dec. 2004). Extraordinary termination of lease contract

due to the delay in payment of rent (LOA Art. 316); Requirement of giving
additional term for performance (LOA Art 196 (2)). A lessor could base his claim
to return a leased thing either on LOA Art. 334 or property right (Property Law Act
Art. 80).
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13.Case 3-2-1-163-04 (17 Jan. 2005). Lease claim upon change of ownership of
leased thing (LOA Arts. 291 and 304).

14.Case 3-2-1-4-05 (2 March 2005) Extraordinary termination of lease contract due
to health hazard related to the dwelling (LOA Art.317).

15.Case 3-2-1-27-05 (9 May 2005). Acquirer’s urgent need of leased premises as
basis for terminating the lease contract (LOA Art. 323): comparison with socially
justified normative.

16.Case 3-2-1-76-05 (19 Sep.2005). Valid reasons and formal requirements of
increase in rent in case of lease contract for unspecified term (LOA Art. 299).

17.Case 3-2-1-84-05 (11 Oct. 2005). Right to demand that the lessor remove the
defect or obstacle (LOA Art. 279).

18.Case 3-2-1-109-05 (2 Nov. 2005). Valid reasons and formal requirements of
increase in rent in case of lease contract for an unspecified term (LOA Art. 299).

19.Case 3-2-1-123-05 (30 Nov. 2005). Even if lessor had a right to claim re-
possession of leased thing upon termination of the contract (LOA Art. 334) he
could not regain control over the immovable by using self-help.

20.Case 3-2-1-3-06 (23 Feb. 2006). Liability of the lessor is not a prerequisite for a
lessee’s claim to compensate for expenses (LOA Art. 286). Should the lessor
overcome public law impediments (LOA Art. 276).

21. Case 3-2-1-13-06 (20 June 2006). Special pre-emptive rights of the tenants of
restituted houses. ORAS § 121 Ig 10.

22.Case 3-2-1-20-06 (12 April 2006). Extraordinary termination of lease contract due
to the delay in payment of rent (LOA Art. 316); Requirement of giving additional
term for performance unless non-payment was intentional or due to gross
negligence or non-performance gives the injured party reasonable reason to
believe that the party cannot rely on the other party's future performance (LOA Art
196 (2)); (see also cases 3-2-1-24-05 (4 April 2005) and 3-2-1-146-04 (20 Dec.
2004)).

23.Case 3-2-1-28-06 (18 April 2006). Validity of an oral lease contract (based on
Dwelling Act Art. 31). Regulated rent (until 26 December 2004)

24.Case 3-2-1-82-06 (23 Oct.2006). Defects in leased thing which arise during term
of contract and obstacle to use of thing (LOA Art. 278). Lessee’s right to reduce
rent (LOA Art. 296).

25.Case 3-2-1-128-06 (11 Dec. 2006). Ordinary termination: either party may
terminate lease contract entered into for an unspecified term by giving at least
three months' notice (LOA Arts. 311 and 312).

26.Case 3-2-1-79-07 (03 Oct. 2007). Automatic extension of lease contract under
Dwelling Act Art. 32.

27.Case 3-2-1-99-07 (29 Oct. 2007). Obligation of lessee to tolerate work performed
in respect of a thing and also other effects on the thing which are necessary in
order to preserve the thing, remove defects, prevent danger or eliminate the
consequences thereof. (LOA Art. 283). Extraordinary termination of lease
contract due to health hazard related to dwelling (LOA Art. 317). Challenging the
termination of residential lease contract as violating the principle of good faith
(LOA Art.327).

28.Case 3-2-1-143-07 (29 Jan. 2008). Extraordinary termination of lease contract
due to health hazard related to dwelling (LOA Art. 317).
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29.Case 3-2-1-8-08 (11 March 2008). Right of security of a lessor (LOA Arts. 305-
207).

30.Case 3-2-1-21-08 (16 April 2008). Lessor’s obligation to maintain thing in a
suitable condition for contractual use during the validity of the contract (LOA Art.
276). Lessee’s right to reduce rent (LOA Art. 296).

31.Case 3-2-1-26-08 (16 April 2008). Conditions and termination of sublease (LOA
Art. 288).

32.Case 3-2-1-20-08 (23 April 2008). Application of LOA Art. 323 (acquirer’s right to
terminate the contract if the acquirer urgently needs the leased premises) does
not presuppose considering the interests of the lessee.

33.Case 3-2-1-81-08 (2 Oct.2008). Form of termination of residential lease contracts
(LOA Art. 325) Challenging the termination of residential lease contract as
violating the principle of good faith (LOA Art.327).

34.Case 3-2-1-126-08 (17 Dec. 2008). Compensating lessee for expenses (LOA Art.
286).

35.Case 3-2-1-37-09 (18 May 2009). Obligation to pay rent for the period when the
lessee is not able to use the thing due to circumstances depending on the lessee
(LOA Art 296). Extraordinary termination of lease contract in the circumstances
for which the applicant is responsible (LOA Art. 313).

36.Case 3-2-1-60-09 (3 June 2009). Conditions and termination of sublease (LOA
Art. 288).

37.Case 3-2-1-85-09 (26 Oct. 2009). Extension of lease contract entered into for a
term of at least two years (LOA Art. 310 (2)); rights of the cohabitants (LOA Art.
289).

38.Case 3-2-1-159-09 (25 Feb. 2010). Right for immunity of home.

39.Case 3-2-1-146-09 (4 Feb. 2010). Validity of oral lease contract (based on
Dwelling Act Art. 31).

40.Case 3-2-1-29-10 (27 April 2010). Termination upon rent arrears (LOA Art 316)
vs. right to reduce rent (LOA Art. 296).

41.Case 3-2-1-34-10 (28 May 2010). Employer’s dwelling (based on Dwelling Act
Art, Law of Obligations Act, General Part of the Civil Code Act and Private
International Law Act Implementation Act Art. 15 para 4).

42.29. Case 3-2-1-47-10 (31 May 2010). Form of termination of residential lease
contracts (LOA Art 325).

43.Case 3-2-1-84-10 (9 Sep. 2010). Extraordinary termination with good reason
(LOA Art. 313).

44.Case 3-2-1-127-11 (20 Dec. 2011). Right of security of a lessor (LOA Arts. 305,
306).

45.Case 3-2-1-141-11 (12 January 2012). Lessee’s liability for damage to a leased
thing (LOA Art. 334).

46.Case 3-2-1-70-12 (23 May 2013). Unlimited right to terminate in case of
gratuitous use of dwelling.

47.Case 3-2-1-76-12 (12 June 2012). Removal of a thing from a leased immovable
without the knowledge of the lessor does not terminate the right of security of a
lessor (LOA Art. 306).

48.Case 3-2-1-98-12 (26 Sep. 2012). Lessee’s liability for damage to a leased thing
(LOA Art. 334).
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49.Case 3-2-1-5-13 (30 April 2013). Lessor’s remedies in case of non-performance
by the lessee. Obligation to pay rent for the period when the lessee is not able to
use the thing due to circumstances depending on the lessee (LOA Art 296).
Extraordinary termination of lease contract in the circumstances for which the
applicant is responsible (LOA Art. 313).

50.Case 3-2-1-73-13 (20 June 2013). Lessor’s (extra-contractual) duty to guarantee
safety of the lessee and third persons.

51.Case 3-2-1-100-13 (9 Oct. 2013). Acquirer’s right to terminate the contract only if
the acquirer urgently needs the leased premises (LOA Art. 323).

52.Case 3-2-1-9-13 (13 Oct. 2013). Special limitation period of six month (LOA Art.
338) for the lessee to demand that the lessor compensate for expenses (LOA Art.
286).
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AOA
Art.

BA
BGB
BPLA
cC
CCP
CCscCd
cf.

CPA
DA
DRDPA
e.g.

et seq.
etc.

EU

HAI

ibid.
LGOA
LOA
LPA

0J

9.3.

Abbreviations

Apartment Associtions Act

Apartment Ownership Act

Article

Building Act

Bundesgezetsbuch (German Civil Code)
Baltic Private Law Act

Civil Code

Code of Civil Procedure

Decision of the Civil Chamber of the Supreme Court of Estonia
confer, compare

Consumer Protection Act

Dwelling Act

Debt Restructuring and Debt Protection Act
exempli gratia (for example)

et sequens (and the following)

et cetera

European Union

Hausing Affordability Index

id est (that is)

ibidem

Local Government Organization Act
Law of Obligations Act

Law of Property Act

Official Journal
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P/E Price /Earnings

P/ Price/Income

para Paragraph

PHC Population and Housing Census
PPP Private Public Partnership

RT Riigi Teataja (State Gazette)

S. Section

SLA Succession Law Act

SWA Social Welfare Act

ww World War
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