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The Ecological and Environmental Code of the People’s Republic of China:
A summary and assessment in a European perspective

Gerd Winter

Preface

At the end of 2023, the Standing Committee (StC) of the National People’s Congress (NPC)
decided to intiate the codification of China’s entire body of environmental law. An Expert
Group was set up by the StC Legislative Affairs Commission that also embraced members
from other sectoral StC Commissions. The Expert Group was flanked by a Research Group
formed by the Chinese Society of Environmental and Resources Law. In April 2025, the StC
released for public consultation a first draft of the “Ecological and Environmental Code of
the People’s Republic of China. A second draft was produced and in January 2026 delivered
to the StC. After approval by the StC the NPC adopted the Code on 12 March 2026. It will
enter into force on 15 August 2026.

The Code is not only an important step to setting the country’s fast growing economy on a
path to environmental and nature protection but also an exercise in the codification of
environmental law that may serve as an example for other states.

This article summarises the content of the Code. It also makes comments taking a
European perspective. It is based on an expert opinion commissioned by the Sino-German
Legal Cooperation Programme of the German Gesellschaft fiir Internationale
Zusammenarbeit (GIZ) that has continually supported the legislative process by organising
meetings of members of the Chinese Drafting Commissions with German experts both in
Germany and Beijing. The opinion was written as an input to the drafting process. The
present article develops parts of the advice into suggestions that may be considered when
the Code is applied, interpreted, concretised and amended in the future.

The author is thankful to Dr. Huang Xiaoyan, Director of the Beijing GIZ office, for his
continuous organisational support and substantive advice.

Bremen, April 2, 2026 Gerd Winter
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Part One: A summary and comments

l. Structure and name of the Code
1. The Code is structured in five books:

— Book One addresses principles of environmental and ecological protection, the
distribution of competences, and notably the major instruments of protection.

— Books Two and Three, draw the two core problems of environmental protection
together, which are pollution of the environmental spheres and the decline of
biodiversity. They have chapters on general questions followed by more detailed
regulation of the major sources of harm.

— Book Four initiates a fundamental transformation towards a circular economy that
reduces harmful substances, material input and carbon-based energy.

— Book Five tackles the overarching problem that even well-designed environmental law
is often badly implemented and enforced. The book sets out relevant public and private
law instruments.

2. The Code shall be named Ecological and Environmental Code. This can be understood to
refer to both the living and the material components of the biosphere, considering that “4
7S(shéngtai){®3F” points to the sphere of life and “EL1E (huanjing)” to the surrounding
conditions. In terms of English language “4 7% (shéngtai){R 37" might be translated by
nature protection rather than ecological protection because etymologically “nature” points
to what was born (from the Latin nascere = giving birth) while “eco” in “ecology” stems
from the Greek oikos = house which does not necessarily connotate life. On this basis the
name of the Code might be translated to Code on the Protection of Nature and the
Environment.

Il. Book One: General issues

3. Book One assembles those issues that overarch the sectoral parts of the Code. It contains
chapters on general provisions, supervision and administration, planning and region-
specific ecological and environmental management, standards and monitoring, ecological
and environmental impact assessment, ecological protection compensation, response to
ecological and environmental incidents, safeguard measures, and information disclosure
and public participation. In the following some important issues shall be highlighted and
annotated.

4. Chapter | contains general provisions. Art. 3 para. 1 sets out that the Code applies to
environmental and ecological protection measures taken within the Chinese jurisdiction.
This is in line with international law rules on the territoriality of jurisdictions. The Code does
not raise questions of extraterritorial effects of pollution or ecological degradation
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originating from the Chinese territory. According to common terminology they are
categorised as scope one (e. g. polluting substances causing damage abroad), scope two (e.
g. energy imported from polluting power plants abroad), and scope three (e. g. pollution
caused abroad by cars exported from China). While scope two and three are highly
controversial, scope one has been acknowledged by many states concerning the reach of
ordinary law and by some also in relation to fundamental rights. It appears that the Chinese
Code at least accepts responsibility for scope one causations because the protective scope
of measures taken on the basis of Art. 3 para. 1 is not limited geographically.

In Art. 6 principles are set out, including prevention, systematic governance, ecological
priority, green development, public participation and assumption of liability for
environmental damage. Precaution is not mentioned as a principle. Commonly prevention
is related to the time dimension demanding early intervention while precaution is rather
related to the cognitive dimension suggesting that action may already be taken if the
scientific basis of risk assessment is not yet conclusive. Precaution has become a binding
principle in the EU 1, not however in the USA.? In international law precaution is accepted
not as a self-standing customary rule but as a principle guiding the interpretation of
treaties.® “Prevention” as a Chinese term is said to also cover situations of uncertainty. If
Art. 6 shall propound this meaning prevention might be understood to enable and possibly
require state intervention even if the risk is uncertain (though suspected on scientific
grounds). A further crucial principle is ecological priority which is apparently related to
situations of conflict with other interests, and most often economic ones. It resembles the
principle in dubio pro natura that is recognised in some South American states.* However,
it appears not to be aligned with Art. 8 which requires to “correctly dispose of the
relationship between high-quality development and high level protection” which rather
asks for equal treatment of both concerns.

Further basic concepts that appear in the Code and might be conceived as principles
include the phasing out of environmentally harmful technologies and products (Arts. 49,
772), protection at source as mentioned in Art. 691 and implied in many provisions on
restricting pollution sources, coordination of levels and sectors of government as is
mandated in various provisions, cooperation between government and enterprises as
mentioned in a number of provisions although less frequently, as well as transparency and
access to courts which are also introduced in some provisions.

Following common legislative styles of Chinese environmental law the Code addresses, in
various ways, the state and public authorities at decentralised levels including peoples’
governments of the provinces, autonomous regions, municipalities directly under the
Central Government, local people’s governments at, above and below county level, and
districted cities . It would contribute to legal certainty for the relevant levels and

1 See Art. 191 Treaty on the Functioning of the European Union.

2 Wiener, J. B., Convergence, Divergence, and Complexity in US and European Risk Regulation, in: N. J. Vig, M.
G. Faure (eds.) Green Giants? Environmental Policies of the US and the EU, MIT 2004, pp. 73-109, arguing that
both the EU and US come to similar assessment and management results.

3 Birnie, Boyle, Redgwell, International Law and the Environment, 4th ed. 2021 p. 183.

4S. Baldin, S. de Vido, The in dubio pro natura principle: an attempt of a comprehensive legal reconstruction,

Revista General de Derecho Publico Comparado 32/2022, pp. 168-199.
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10.

11.

transparency for the public if a number of general rules were elaborated explaining how
competences shall be distributed and interrelate. Such rules might, for instance, be that
the higher level has prevalence over the lower level, that local issues should be reserved for
local levels, that exceptions to observing higher level regulation may be allowed under
certain circumstances, that lower level concerns should be heard and taken into account by
higher levels, that in case of overlapping and possibly conflicting competences on the same
level a cooperation obligation applies, that all administrative authorities shall be obliged to
assist each other, that for certain important decisions consent of the concerned authorities
shall be required.

The Code addresses not only public authorities but also socio-economic actors imposing on
them basic obligations to protect the ecology and environment (Art. 7). Citizens are asked
to enhance their awareness of natural conditions and to adopt “simple, moderate, green
and low-carbon lifestyle” (Art. 10). Enterprises are mandated to adopt effective measures
to prevent and reduce environmental pollution and ecological damage (Art. 9). Such
obligations are useful as guidance for the addressees and as criteria that the administrative
authorities shall respect when taking measures.

Invoking lifestyles of citizens is an innovative way of environmental protection, notably
because also including the richer strata of society. The state is mandated to raise the
public’s environmental awareness (Art. 12). This is, inter alia, implemented by a “credit
supervision system for the ecology and environment” (Art. 54). While this educatory tool is
commendable considering that the population and enterprises tend to primarily pursue
aims of economic well-being and must learn about their natural life conditions it should
nevertheless be avoided that the related collection of information is perverted towards an
unrestricted supervisory state. As a remedy those recorded can apply for and have a right
to credit repair under certain conditions (Art. 54).

Chapter Il is dedicated to supervision and administration. Drawing together the main
implementation instruments, including plans, standards, monitoring, inspection and
enforcement, it prescribes that supervisory capacities shall be strenghtened (Art. 25),
unified concepts be developed (Art. 17) and coordination between levels, departments,
and regional units of government be ensured (Arts. 20, 21). Special consideration receives
the establisment by the state of an effective inspection system (Art. 28, 48, 49, 50). In
correspondence, entities inspected shall cooperate and rectify violations (Art. 29).

Land-use planning and planning permission are commendably mentioned as important
instruments (Chapter Ill). A multilevel system of central, regional and local planning is
envisaged (Arts. 56-58). Coordination of the multiple layers is mandated and entrusted to
the state (Art. 58). It may be advisable to flesh this out by a principle of bi-directional
coordination known in German planning law (“Gegenstromprinzip”).> This means that, on
the one hand, high-level planning aims must be respected by lower-level planning while, on

5§ 1 (3) Raumordnungsgesetz (Land-Use Planning Act) reads: “The development, design and safeguarding of
the sub-areas should fit into the conditions and requirements of the entire area; the development,design and
safeguarding of the entire area should take into account the conditions and requirements of its sub-areas
(counter-current principle).”
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13.

14.

15.

16.

the other hand, lower-level planning aims must be considered by higher- level planning. In
addition, it may be advisable to establish a material rule any plan should respect, i. e. that
all legitimate interests affected by the plan must be considered and fairly weighed up. In
German law that principle is called “obligation to fair balancing of concerns”
(“Abwagungsgebot”).® Such rule would allow court review of plans that are contested as
misusing discretion.

. A procedural lacuna seems to be that participation of enterprises and the public is not

foreseen concerning planning procedures (see Art. 65). Such participation may already be
required according to special laws. If not, appropriate sublegal regulation may be initiated.

Considering the crucial role standards play in environmental administration it is useful to
have a chapter that focusses on environmental standards (Chapter IV). Arts. 68 and 69
envisage environmental quality standards as well as standards concerning pollution
prevention and control, ecological protection, and green and low-carbon development.

Monitoring of the state of the environment and nature is laid out as a general requirement
in Book One (Arts. 76-81) and reappears in many provisions of the other books. It may be of
interest to note that in many states including Germany as well as the European Union semi-
independent agencies have been created that generate and collect information on the
state of the environment and ecosystems.’

Participation of industry and citizens is provided in standard setting procedures (Arts. 72,
139) as well as in environmental impact assessment procedures (Arts. 84, 90, 99, 143)
although only in general terms that will need to be specified by implementing regulation.

The chapter on environmental impact assessment is well conceived both in clarity and
comprehensiveness (Chapter V). It applies to projects as well as to plans, both territorial
plans and special plans for various land uses (Arts. 86-87). It lays out the content of an EIA,
the procedures of elaboration and adoption of the assessment, including the possibility of
involving certified experts (Art. 98), and the participation of potentially affected persons
(Art. 101). It also requests a follow-up assessment which may lead to the ex-post
strengthening of conditions that were set out in the EIA. Some comments are nevertheless
offered:

— The EIA should not only be concentrated on one individual project or plan content.
Rather, the consideration of alternative projects and plan contents should also be
required. This would allow to identify and select the alternative that causes least
environmental and ecological harm.

6§ 1 (7) Baugesetzbuch (Construction Code): When drawing up the land-use plans, public and private
interests must be weighed up fairly against each other and among each other.

7 In Germany, for instance, the Federal Agencies for Environmental Protection and for Nature Protection. See
for the EU, for instance, the European Food Safety Agency and the European Chemical Agency and the
European Environmental Agency. See further Joint Statement of the European Parliament, the Council of the
EU and the European Commission on decentralised agencies of 19 July 2012, https://european-
union.europa.eu/document/download/d4199ff4-1e3d-45e6-af7e-
90cfla7b10bc_en?filename=joint_statement_on_decentralised_agencies_en.pdf.
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— The link between the EIA and the final decision can be construed in two ways: either

the EIA report already contains a final decision which has a veto effect on the proposed
project, or it is only an (important) information while the criteria of licensing an activity
are found in the relevant substantive laws. In the first case harmful effects identified in

an ElA result in a denial of the application, while in the second case they may be
superseded if the relevant substantive law accepts this, such as if there is a
preponderant public interest in a project. For plans Art. 93 adopts the second position,
while for projects Arts. 102-105 appear to give the EIA report a decisive importance
which rather reflects the first position. Both for the plan and the project EIA it is
suggested that the EIA report should be strictly cognitive and accepted by an
administrative body, or a department of the same, which is committed to risk
assessment. A separate administrative body, or department of the same, should be in

charge of taking the final decision based on risk management, i. e. the evaluation of the

plan or project in terms of the relevant laws.

— Arts. 101 and 102 lay the burden of soliciting comments of the persons concerned and
the public on the project owner. This could cause problems because the project owner
may be biased in favour of promoting his/her undertaking. It appears preferable that
the public authority is in charge of soliciting comments from the public. Some more
details about the procedure may need to be laid out.

— Itis commendable that a post-assessment as well as a follow-up inspection implying
also powers of corrective decision is foreseen (Arts. 109-110).

17. Chapter VI on ecological compensation (Arts. 111-116) addresses the crucial question of
funding of environmental and ecological protection. It is rich in identifying the various
purposes for which public funds shall be engaged. What might be added is to draw a line
that characterises environmental services any citizen or enterprise should provide as an
uncompensated public obligation.

18. A further chapter compiles various means to cope with environmental and ecological
incidents (Chapter VII).It is a good example of preparedness in a time of increasing
frequency of catastrophic events. Concerning the obligations imposed on enterprises in

emergency situations (Art. 121) enterprises and even private persons might also be obliged

to provide mutual assistance, e. g. by letting their car or hosting refugees, possibly against
compensation.

19. Arts. 127-136 deal with financial policies conducive to environmental and ecological
protection: Environmental legislation of states rarely establishes obligations of public
authorities to provide financial support for environmental protection measures (Chapter
VIII). The Code does so by inviting direct subsidies, tax preferences, green public
procurement, and the pricing of public services. Even better would be if the phasing out
financial support for environmental damageable investment and conduct would also be
considered as an option. Such strategy would sideline with the concept of elimitation of
technologies that cause serious environmental harm (Art. 49).
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20. Chapter IX on information disclosure and public participation is innovative because it
promotes a vision of the citizen as an active contributor to environmental and ecological
protection.

Core is Art. 137 which sets out a right of access to information and of participation
that is framed as follows: “Citizens, legal persons and other organisations shall,
according to the law, have the rights to obtain ecological and environmental
information and participate in and supervise the activities of ecological and
environmental protection.” It is important that the provision confers rights and not just
opportunities (see also Art. 143). The clause “according to the law” may be interpreted
to refer to the Law on disclosure of administrative information. However, this law does
not define “ecological and environmental information”. Special provisions on the
application procedure and exceptions are also needed. They could be laid out in a
special law or sublegal regulation.

Rights to participate in the activities of ecological and environmental protection (Art.
137) are established in very general terms, although somewhat concretised in Art.
139.They should be further specified laying out standard procedures of participation
both on the level of rule-making and decision-making in individual cases.

It is commendable that the public authorities are asked to actively disclose ecological
and environmental information (Art. 142) and to ensure that the information is
accurate and consistent (Art. 143). It is also useful that enterprises are asked to
voluntarily disclose information (Art. 144) although it might be underlined that this
information must also be accurate and consistent, because enterprises may be
reluctant to promulgate critical information.

It is noteworthy that citizens and organisations shall be entitled to file reports with
supervisory departments when discovering pollution or ecological damage caused by
any entity or individual (Art. 145 para. 2). Such right may serve as shield against
sanctions against whistle-blowers (see Art. 146 para. 2) preventing retaliation by
employers against employees), but the right could be misused by undue denunciation.
The right is even framed as obligation when failures of governments at various levels
are discovered. The file shall be submitted to the higher administrative level (Art. 145
para. 3). This is useful. However, failures of the highest levels are not included in the
right and duty to file observations. The reason for this is unclear.

21. It is of major importance that social organizations are granted the right to bring a civil
public interest suit in relation to “an act damaging public interests such as polluting
environment or causing ecological damage” (Art. 147). The social organization must fulfil
certain preconditions including registration with the competent civil affairs department,
specialisation in “public welfare activities of ecological and environmental protection”,
activities for five consecutive years, and no record of violating the law. The last condition
appears too broad because “violation of law” may even include minor administrative
infringements that do not put the environmental functionality of the organisation into
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22.

23.

guestion. An additional requirement is that the organisation may not seek an economic
benefit through a lawsuit (Art. 147). This is reasonable but might be generalised to require
that the organisation as such must act on a non-profit basis. As “civil public interest suit”
means that the defendant will be the polluter, it may be advisable to allow also an action
against an administrative body when the same issued an unlawful permit or shall be
ordered to take measures against polluters.®

I1l. Book Two: Pollution Prevention and Control

Book Two (Arts. 148-673) is the longest of all. This is understandable because pollution
abatement has the longest history in environmental law and has developed the most
differentiated regulatory system. In consequence, most of the sectoral laws that are
integrated into the Code deal with pollution.® The book is commendable for taking a
comprehensive approach that covers all pollution sources, all pollutants and all affected
environmental goods.

The book is structured into nine titles, including

— general provisions with chapters on general rules and the administration of pollutant
discharge permits,

— on air pollution with chapters on general rules, prevention and control measures
addressing different pollution sources, on joint prevention and control of air pollution
in key regions, and on response to heavy air pollution episodes,

— on water pollution with chapters on general rules, prevention and control measures
addressing different pollution sources, on drinking water sources and other special
water bodies, on water pollution prevention and control in key river basins,

— on marine pollution with chapters on general rules and on prevention of marine
pollution from various sources, including from land-based sources, waste dumping and
vessels,

— on soil pollution with chapters on general rules, on prevention of soil pollution, and on
risk control and remediation of soil pollution in general and in agricultural and
construction land in particular,

— on solid waste pollution with chapters on general rules and chapters on different kinds
of waste including industrial, domestic, construction, agricultural and hazardous waste,

— on noise pollution with a chapter on general rules and chapters of different kinds of
noise including industrial, construction, transportation and community noise,

8 See further no. 82 below.
®They are listed in Art. 1242 of the Code.



24.

25.

26.

27.

28.

29.

30.

— on radioactive pollution with a chapter on general rules and chapters on different
sources of pollution including nuclear facilities, nuclear technology, exploitation and
utilization of Uranium and associated mines, and

— on pollution from chemical substances, electromagnetic radiation, and light.

With this structure Book Two addresses the most important environmental goods, or, as
one might say environmental spheres, including air, water, sea, and soil.1° Each of them
attracts two kinds of provisions: the determination of the protective level and the provision
appropriate protective measures.

While the different environmental spheres are treated separately it may be advisable to
develop a principle requiring that the emissions into one sphere should not come at the
cost of another. For instance, noxious substances that are prohibited to be emitted into the
atmosphere should not be allowed to be emitted through waste water or solid waste. This
principle, called integration principle, would stipulate that the environment is regarded as
an entirety and emissions that are unavoidable should be discharged into the sphere which
is least seriously affected.!! Art. 150 can be interpreted to already initiate such overarching
approach.

Apart from environmental spheres waste, noise, radioactivity, chemical substances,
electromagnetic radiation, and light pollution are also treated in separate titles of Book
Two. These assets could be qualified as pathways deserving special attention because
potentially affecting all spheres and possibly originating from all sources.

The provisions on waste and on chemical substances have overlaps with more detailed
provisions in Book Four Chapter Il on the circular economy. They will need to be
interpreted in harmony with each other.

Genetic engineering is not addressed but might qualify as a further source of
environmental risks that could be integrated in the Code at a later stage.

The climate system could be listed as a further environmental sphere though it is partially
included as component of the sphere of air (which may rather be named atmosphere) and
otherwise treated in Book Four. As suggested further below climate protection may, due to
its complexity, rather be regulated by more comprehensive legislation, be this as extended
part of Book Four, in a new additional book or in a self-standing law.

The level of allowable pollution is limited by standards. Three kinds of standards are
proposed: pollutant emissions standards, total emission control indicators (Art. 151) and
environmental and ecological quality standards (see Arts. 69, 154).

10 The term spheres is used in scientific biosphere analysis. Other terms could be environmental media or
environmental systems.

11 For an example of codification of the integration principle see § 5 Bundesimmissionsschutzgesetz (Federal
Pollution Act).
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— Total emission control indicators appear to be seem to are a highly useful way to look
at entire regions and to differentiate between them according to their economic and
environmental conditions as well as to develop a pathway to continuous reduction.?

— Pollutant emission standards apparently relate to the points of discharge of pollutant
substances and intangibles. This too could be clarified by a definition of the term.

— Environmental and ecological quality standards define the level of protection of the
different environmental spheres. Once again, a definition would be useful.

31. One would expect that the Code sets out substantive criteria that are to be applied if a
competent authority adopts a standard. Without such criteria the authority would have
unlimited discretion.

— Such criteria can be found for pollutant emission standards. According to Art. 154 such
standards shall be based “on ecological and environmental quality standards as well as
economic and technological conditions, take also into account the characteristics of
pollutant emissions and the acceptable ecological and environmental risks; and
scientifically and rationally determine the pollutant emission control requirements.”
This is a plausible attempt to structure the relevant weighing up of concerns thus
avoiding arbitrariness of the standard-setting authority. Still, it is advisable to define the
relevant criteria somewhat more concretely. In particular the “economic and
technological conditions” may be specified to require that industry must use best
available technology while for smaller business and individuals the less stringent
requirements may apply.’ At least, though, Art. 166 mandates the state to issue
guidance catalogues of pollution prevention and control technologies. On the other
hand, the reference to ecological and environmental quality standards is hardly
appropriate because emission standards should focus on technical feasibility
independently of whether quality standards are met or exceeded in a given region.

— For environmental and ecological quality standards criteria Art. 71 establishes that the
standards “shall be developed aiming at safeguarding public health and protecting the
ecology and environment, and they shall be commensurate with economic and social
development, and be scientific and reasonable. This is very general guidance that that
should be specified in sectoral provisions, such as in Art. 188 where standards for air
pollution are circumscribed.

— Arts. 155-156 establish a system of defining and allocating total emission control
indicators among different levels of government. Although the concept itself is valuable
there are no indications as to what methodology and criteria shall be employed when
defining the nation-wide totality that is tolerable in terms of environmental and

12 The total emission control indicators seem to be similar with EU practices of allocating overall emission
budgets to member states and continually reducing them. See Directive 2001/81/EC on national emission
ceilings for certain of tmospheric pollutants, Annex I..

13 Such differential treatment was, for instance, introduced by German law, see Arts. 5 and 22 Federal
Pollution Act (Bundesimmissionsschutzgesetz).
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32.

33.

34.

ecological protection, nor are any criteria laid out for the allocation of indicators to
different levels of government.

— According to Art. 157 total emission control indicators are further distributed and
assigned to enterprises and public institutions that emit polluting substances. The
procedure and criteria of assignment are not laid out. For instance, emission quantities
could be allocated through auctioning or sales, or according to substantive concerns,
such as personal need, social importance, available emission reduction technology, etc.

— Itis notable that sanctions are provided if in a region the total release control
indicators are exceeded, including the halting of new emitting construction projects
(Arts. 158).

— Arts. 159-164 provide for various measures that shall ensure compliance of emitters
with emission standards, including supervision, corrective orders, prevention of
techniques evading standards, administrative and self-monitoring of discharges,
disclosure to the public of emissions and exceedances of standards, and enhancement
of prevention and control infrastructure.

According to Art. 167 the state shall progressively promote the trading of emission rights
for key pollutants. It appears that the economic logic of emissions trading stands in
potential conflict with the regulatory logic of quality and emission standards. If, for
instance, and emission limit is fixed it must be observed and should not be tradeable.
Emission limits could certainly be replaced by a system of capping overall emissions and
allocating individual tradeable emission rights. But this poses the risk that emissions are
locally concentrated causing severe damage that cannot be remedied.

Equally problematic is the taxation of pollution which is indicated as a possible instrument
in Art. 168. It is submitted that any enterprise should be obliged to primarily use the
pollution abatement technology that is most effective. Economic costs should only be
taken into account if they are excessively high. By contrast, the payment of a pollution tax
would indicate that the enterprise has not exhausted its financial means to reduce
pollution. Public authorities could also be tempted to lower the protective level of emission
standards in order to increase their revenues from pollution taxes.

Arts. 174- 183 establish a system of environmental licensing. The focus is on large entities
while for smaller ones a simplified permit or notification procedure is foreseen (Art. 186).
The licence is called discharge permit. It specifies the characteristics of the discharge
outlets, the processes generating and controlling pollutants, and the allowed types and
guantities of discharge (Art. 181). It is valid for five years (which appears to be too short for
large scale projects) (Art. 182). The relevant entities are obligated to self-monitoring (Art.
184), apart from oversight by the competent administrative bodies (Art. 179). All this is
reasonable. What is nevertheless lacking are criteria the permitting authority must apply.
They will possibly be established by sublegal regulation of the State Council but given their
importance for the weighing up of environmental protection with socio-economic
freedoms they may rather be laid out in the Code itself. It is also not clear whether

12



35

36.

37.

38.

39.

concerned third parties or the public is informed about a project and has the right to
comment on the project. Art. 137 does provide a right of participation, but only in very
general terms.

. As mentioned the general part of Book two is followed by titles that specify the protective

level of environmental spheres, the sources of pollution, and the protective measures to
be taken.

Arts. 187-265 (Title Two) on air pollution realistically acknowledge that the level of
dangerous pollution is exceeded in some regions. In an ambitious reaction it aims at
transforming economic growth patterns, optimizing industrial structure and spatial
distribution, and adjusting the energy mix and transportation structure. Control shall be
strengthened over pollution from coal combustion, industrial sources, motor vehicles and
vessels, non-road mobile machinery, fugitive dust, and agricultural activities (Art. 189). All
governmental levels including the local ones are obliged to develop plans and take
appropriate measures (Arts. 190-194).

The chapter identifies as sources not only point sources but also products. Thus, quality
standards shall also be formulated concerning, inter alia, coal, petroleum coke, biomass
fuels, coatings containing volatile organic compounds, fireworks, firecrackers, and boilers
(Art. 195).

All levels of government are mandated to monitor the level of environmental quality and
pollution sources (Art. 196). Entities in the economic sector must monitor their own
emissions (Art. 197).

Arts. 201-259 are dedicated to special measures concerning various sources of air
pollution, including those from coal, industry, motor vehicles, dust, and agriculture.

— The entire process of coal production, storage, transportation utilisation an
conversion is under obligation to reduce emissions of air pollutants and optimize coal
utilization (Arts. 201-205, 210). Municipal governments are empowered to designate
high pollution prohibition zones within which high pollution facilities may not be
constructed or must be retrofitted (Art. 207). Combined heat and power generation
shall be promoted (Art. 208). The strategy is thus rather to level up standards than to
phase out coal utilization; in other words, the approach is aimed at quality rather than
guantity management.

— Arts. 211-218 establish pollution control measures for dangerous industrial
installations, including steel, cement, coke, petroleum, mining and chemical
production. The air pollutants include dust, sulfur dioxides, and nitrogen oxides (Art.
207). Volatile organic compounds (VOC) are subject to specific measures (Arts. 209 —
211). The sources of emissions extend to production processes, pipelines, storage
depots, and products. Low emission production processes, waste, storage,
transportation and products are required. Combustible gases shall be recovered and
utilized if feasible. It is commendable that the section lays down basic obligations of
entrepreneurs rather than only providing mandates for public authorities. However, in
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terms of readabiltiy a more systematic approach could have been taken that
determines the range of industries and pollutants and lays out the measures that shall
be taken. Generic terms could have been used at the level of the Code with details
being delegated to sublegal regulation. Legal doctrine may develop this in the future.

While the section as it stands concentrates on preventing and controlling emissions it is
submitted that the internal organisation of the enterprise may also be addressed. For
instance, self-regulatory auditing structures, the appointment of an independent
environmental manager and the representation of environmental concerns in the
board of directors could be imagined.

Arts. 219-238 are committed to air pollution from transportation. Public transportation
shall be developed “vigorously”; the ownership of fuel-powered vehicles shall be
“controlled” “according to urban planning”; the “unobstructed flow of sidewalks and
non-motorised traffic lanes” shall be ensured (Art. 219). While these measures are
aimed at urban planning and infrastructure the regulation of vehicles is also addressed.
Motor vehicles shall be subjected to emission standards; energy efficient vehicles shall
be promoted by fiscal and other measures (Arts. 219-220, 228). Supervision of
compliance is emphasised, both through regular tests and also through in-use emission
control systems installed on motor vehicles (Art. 223). Fraudulent emissions measuring
is prohibited (Art. 233). Manufacturers and importers shall disclose the emission test
results and other information to the public (Art. 226). They must recall motor vehicles
that are found not to be in compliance with emission standards (Art. 227); failing this
the vehicles must be scrapped (Art. 229). Further, fuels and other motor serving
products are also subject to emission standards (Arts. 236-237).

Arts. 239-243 are dedicated to dust pollution requiring sources to reduce emissions. A
focus is dust emissions from construction work (Art. 240).

Arts. 244-248 address air pollution from agricultural sources. Opem burning of straw
and other materials shall be prohibited in densely populated areas (Art. 246. Such
materials shall rather be used for agricultural, energy and industrial purposes (Art. 245).
Art. 244 prohibits the spraying of pesticides in densely populated areas. Land-use
planning shall be used to separate polluting sources from residential areas (Art. 249).

Apart from agriculture other sources are addressed such as the burning of plastics that
produces toxic smoke, but also single causes such as catering, rituals, dry cleaning,
repair of motor vehicles are tackled (Arts. 250-253). The production and use of ozone-
depleting substances shall be gradually phsed out (Art. 254). It appears that the “other
sources” is listed in too much detail. Generic terms could have been be used covering a
range of more specific emission sources that could be listed by sublegal regulation.

A useful approach is that key regions for special measures of pollution prevention and
control shall be established. Although regionally delineated their management relies on
interregional cooperation and is guided by the central government (Arts. 255-260).

Though a possible conflict of laws arises when Art. 257 para 2 empowers municipalities
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40.

to apply more rigid discharge standards for motor vehicles while the standards will
normally be harmonised nation-wide. Not clear but possibly useful is the “equal
amount replacement of coal” in the undertaking of coal projects (Art. 259). Considering
the potential interferences by protective measures with rights of enterprises and
persons one may expect that right holders should have an opportunity to be heard
before measures are taken.

Arts. 260-265 are committed to heavy air pollution episodes. Early warning,
cooperation of authorities and a range of emergency measures are laid out. These
measures appear a bit randomly selected because ranging from suspension of
production to barbecuing etc.

One measure — organizing weather modification operations — is very far-reaching and
possibly harmful also transnationally so that a more elaborate regime might need to be
established for this new kind of technology (Art. 264).

Arts. 266-333 (Title Three) are dedicated to water pollution prevention and control.

An ambitious level of pollution prevention is established the focus being on water
quality rather than quantity (Art. 268).

Reference is made to a basin-wide or regional approach leaving discretion to choose
either of them (Art. 270). This is appears reasonable given the huge and diverse
territory of the state of China. A unified national plan for the major basins such as the
Yangtze and Yellow Rivers and others shall be formulated (Art. 270).

Care is taken that the status of water bodies and emissions into them are monitored
both by public authorities and polluters, including enterprises and public institutions
engaged in production activities (Arts. 272-273).

A list of water pollutants shall be formulated and published according to the degree of
impact on public health and ecological environment (Art. 274).

Discharge into water bodies of a variety of harmful substances, including sewage,
waste residue, heated wastewater, and radioactive water are subjected to prior
authorisation and other requirements (Arts. 275-283). It may be advisable to use a
more generic term of pollution sources rather than listing some significant kinds that
may have to be complemented later on.

Groundwater pollution is subjected to particular measures including monitoring of
resources and pollution, the designation of prevention zones both nation-wide and on
provincial levels, and the prevention of leakages from sites operating with hazardous
substances (Arts. 285-290).
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Like concerning air pollution special measures are foreseen in water related
emergency situations (Arts. 291-293). Relevant duties to react to and prevent accidents
are imposed on enterprises and public institutions prone to water pollution (Art. 291).

Arts. 297-311 are committed to various sources of water pollution. These include
industrial, urban sources and agricultural sources (Sections I-lll).

A basic duty is laid out obliging enterprises to collect and treat wastewater. It seems to
be sufficiently specific to be understood as directly applicable (Art. 298). The treatment
facilities shall be centralised in industrial parks (Art. 298).

Art. 299 addresses small scale projects of a broad range of dangerous industries such
as in papermaking, tanning, printing, oil refining, and pesticide production that
seriously pollute water. New constructions are prohibited if inconsistent with national
industrial policies (Art. 299). It is submitted that this is problematic in terms of
promoting small and medium size enterprises.

Arts. 301-304 deal with urban sewage. Care is taken to identify responsible entities and
subject them to the planning and realisation of sewage treatment. Sludge from sewage
treatment is subjected to safe requirements of disposal. Maybe an encouragement of
reuse or recovery would be appropriate.

Agriculture is addressed as a further source of water pollution (Arts. 305-311). The use
of pesticides and fertilizers is addressed (Arts. 306-308) while the authorisation of their
production and bringing on the market is regulated in Book Four. Farms are required to
ensure the comprehensive utilization and treatment of livestock and poultry manure
(Art. 309). Manure and waste water from free-range breeding areas shall be collected
and centrally treated (Art. 309).

Likewise subjected to pollution prevention requirements are entities engaged in
aquaculture (Art. 310). Vessels are prevented from dumping garbage and subjected to
standards for the discharge of pollutants (Art. 312). Port and other unloading stations
shall provide facilities for receiving ship-generated wastes (Art. 314).

Arts. 312-316 deal with water pollution from vessels. Discharge of oily waste water and
domestic waste is restricted. Waste oil shall be recycled. Ports shall provide facilities for
the receipt and treatment of pollutants and waste from vessels.

Arts. 317-329 (Chapter IX) are engaged with the protection of drinking water sources.
They set up a differentiated system of delineation and strict protection of drinking
water source protections zones (Arts. 317-323, 327). Further provisions aim at ensuring
a sufficient quantity and quality of drinking water resources and supply (Arts. 324-326).
Remarkable is the designation of protection zones for water bodies within nature
reserves, important fishery waters and waters of special economic or cultural value
(Arts. 328-329). What seems to be lacking in the chapter on drinking water is how to
allocate drinking water in situations of water scarcity, although this issue is to a certain
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extent raised in Arts. 786-787 as part of a more elaborate system of water quantity
management.

— Arts. 330-334 establish a particularly circumspective management regime for key river
basins and lakes.

41. Arts. 334-394 (Title Four) are committed to marine pollution prevention and control. In a
general part public authorities are mandated to monitor pollution and take preventive and
remedial action (Arts. 335-348). Particular emphasis is laid on pollution caused by vessels,
major pollution incidents and marine aquaculture. Reflecting the multiple sources of
marine pollution and the absence of territorial jurisdictions the title is particularly
concerned with adequate distribution of competences among political, technical, central
and decentral authorities.

— Reflecting the fact that marine pollution is heavily impacted from land-based sources,
Arts. 347-361 identify a broad range of sources mandating competent authorities to
take preventive measures. In focus are sea outfalls of wastewater (i. e. outlets on the
seaward side of the coastline such as pipelines or ditches, Art. 348), pollution of rivers,
agricultural pollution from non-point sources, the storage of dangerous waste on
coastal land areas, and others.

— Arts. 362-370 are concerned with pollution from construction projects both onshore
and offshore. An example is drilling platforms that are subjected to requirements
concerning oily wastewater and drilling mud (Arts. 368-370).

— Arts. 371-380 regulate marine pollution from waste dumping. Waste originating from
outside China’s territory may not be dumped. The dumping of other waste is subjected
to conditions regulated by competent authorities.* It is submitted that dumping of
waste should in principle be prohibited and allowed only under extremely exceptional
conditions. This would be in line with the London Convention to which China is a
party.’® Incineration at sea of waste is prohibited (Art. 379).

— Arts. 380-393 are concerned with marine pollution from vessels. Addressed are, among
others, the transportation of hazardous materials, the discharge of pollutants and
waste, accidents at sea and the dismantling of vessels. Art. 388 takes a determinate
decision concerning a calamity of international waste exportation: Shipbreaking by
beaching is prohibited (Art. 388).

14 More details are contained in Arts. 55-61 of the Marine

151996 Protocol to the Convention on the Prevention of Marine Pollution by Dumping of Wastes and other
Matter, 1972. Dumping must be permitted and is only possible for the kinds of waste listed in the Annex such
as sewage sludge, fish waste, vessels and platforms or other man-made structures at sea, inert, inorganic
geological material, organic material of natural origin, bulky items primarily comprising iron, steel, concrete
and similarly unharmful materials for which the concern is physical impact, and limited to those
circumstances where such wastes are generated at locations, such as small islands with isolated communities,
having no practicable access to disposal options other than dumping; and carbon dioxide streams from
carbon dioxide capture processes for sequestration.
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42. Arts. 394-463 (Title Five) address soil pollution. Like the titles on air and water pollution it
has a general part and more specific chapters on different sources of pollution. Public
authorities at different levels are mandated to monitor the state of soil contamination as
well as to plan and take appropriate measures. The degree of circumspection and detail is
high which is commendable given widespread neglect of soil deterioration in the past.
There is one unclarity though: the responsibility on the side of the polluters. It is laid out as
follows (Art. 397): “Land use right holders that engage in land development and utilization
activities, and enterprises, public institutions, and other entities that engage in production
and business activities shall adopt effective measures to prevent or reduce soil pollution,
and shall be held legally liable for the soil pollution caused.” In more abstract terms
responsibility is thus laid on those who have caused the pollution. This is reasonable. Who
is liable for existing damage if the causer cannot be identified is decided by Art. 439 states
in that relation: “If the person liable for soil pollution cannot be ascertained, the land-use
right holder shall conduct the management and control of soil pollution risk and
remediation.” Hence the land-use right holder is responsible. Maybe this should be
qualified by a weighing up of whether the land-use right holder was aware of the damage
when acquiring the land, and of the urgency and costs of remediation. The state shall
establish a central special fund that is used, among other purposes, for soil remediation
where neither a liable person nor a lad-use right holder can be identified (Art. 410).

— Special attention receives the preservation of agricultural soils, such as by Arts. 311,
422 (toxic irrigation, toxic waste water and sludge discharge), Art. 343 (monitoring of
land contamination), Arts. 420-421 (pesticide and fertilizer use), Art.423 (organic
agricultural practices), Art. 424 (agricultural films), and Art. 452 (special measures of
remediation of soil pollution in agricultural land).

— Given the focus on pollution in Book Two other soil related concerns are treated
elsewhere, such as the desertification of soils (see Arts. 719, 754-758, 906-915).

— Further measures are laid out concerning construction land with a view to remediate
existing pollution and ensure that no new construction is undertaken on contaminated
land (Arts. 453-463). Public authorities, notably the provincial level, are in charge to
undertake monitoring of contamination. This can be initiated by application by “the
person responsible for soil pollution” (Art. 457). This seems to be the person who plans
a construction project although it is not clear (cf. Art. 439). It is also not precisely
determined who shall bear the costs of investigation and remediation.

43. Arts. 464-545 (Title Six) apply to the prevention and control of solid waste. As usual a
general part is followed by sectoral differentiation. Title Six overlaps with Chapter Il of Book
Four on the circular economy. Its focus is on pollution, whereas Chapter Il of Book Four
emphasises the flow of material. It may nevertheless be advisable to check and harmonise
remaining overlaps.

— The definition of solid waste is crucial because determining the applicability of either
special waste related or general product related regulation. According to Art. 465 the
term "solid waste" is defined as “any article or substance in solid or semisolid form, or
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in gaseous form contained in a container, that is generated in the course of production,
daily activities, or other activities, which have lost their original utility or although they
retain their utility are discarded or abandoned [...] excluding articles or substances that
have undergone environmentally sound processing and treatment, conform to
mandatory national product quality standards and pose no risk to public health or
ecological safety [...].” This means that articles that have been processed, conform to
mandatory quality standards, and pose no health or environmental risk shall be
considered normal products, not waste. By implication, articles that are reused without
being processed (such as second hand clothes) would probably also qualify as normal
products.1®

The title on solid waste is also made applicable to liquid waste except for wastewater
discharged into water bodies (Art. 485).

Of major importance is the principle of the so-called waste hierarchy. According to
Arts. 466-468 it stipulates that utilization comes first and disposal as a second concern.
Utilization means direct use of waste as substitute for raw materials or fuel. Disposal
includes both incineration or alterations of its properties to reduce the quantity or
hazardous components, and the ultimate placing of it in landfills (Art.468).

Arts. 469-471 allocate regulatory competences between different levels of government.

Art. 475 lays down a basic obligation of waste possessors and introduces a permit
requirement: “Entities and other producers and distributors that generate, collect,
store, transport, utilize, or dispose of solid waste shall adopt measures to prevent
escape by blowing or spilling, loss, seepage, and other environmental pollution, and
may not dump, stack, discard, or cause escape of solid wastes without permission.” Art.
489 has a basic obligation of industry to establish a responsibility system for the
prevention and control of waste pollution in the process of generation and handling of
waste. Art. 483 binds industry to respect a list of outdated production processes and
equipment published by the industry department of the State Council.

Art. 476 addresses the movement of solid waste between provinces, regions or
municipalities requiring approval of both sides. The provision does not indicate what
the criteria of approval should be: are they the properties of the waste, the availability
of treatment and disposal facilities, possible risks of transportation, the costs of
treatment, etc.?!’ Anyway, Art. 482 ensures that the different authorities cooperate
when establishing waste treatment facilities.

6 |n terms of EU law the use of non-processed articles would be called reuse, while the processed articles
would fall under the category of recycling.

7 In the EU waste for disposal and waste for recovery are distinguished. For waste for disposal communities
and regions have the right to retain their waste if they have facilities the capacity of which they want to fully
utilize. In contrast, waste for recovery is considered as a tradeable good that must in principle be freely
tradeable on the market.
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44,

Arts. 477-478 prohibit the entry into China of solid waste from outside of China for
disposal. This is a clear and important decision against any transboundary
externalisation of waste costs from industrialised countries to Chinses territories. Art.
479 realistically provides for investigations if customs have a problem of determining
whether a good is a product or waste.

Further provisions deal with the siting and management of waste storage, utilisation
and disposal facilities (Arts. 481-482), the provision of appropriate funds (Art. 483),
compulsory insurance of waste handling entities (Art. 484), information of the public on
the types, generation, utilization and disposal of waste (Art. 485), promotion of
research and development (Arts. 487-488), waste related information by industry of
public authorities (Art. 492), reuse of solid waste from mining (Art. 498), etc.

Arts. 499-514 aim at pollution prevention and control from household waste providing
for its sorting, reduction, collection, treatment, recycling and disposal.

Art. 515 addresses charges for waste collection and treatment. Criteria for calculating
charges are mentioned such as local realities, sorting conditions, and exclusive use for
waste services, but could be better structured. It is commendable that public
comments shall be requested (Art. 515).

Arts. 516-527 treat different further kinds of waste including from agriculture, sewage
treatment, and laboratories requiring recycling and the meeting of environmental
standards. As there may be other sources it may be advisable to use more generic
terms in order to cover all sources of waste.

Arts. 528-545 focus on hazardous waste. A national list of hazardous wastes shall be
compiled by the ecology and environment department of the State Council (Art. 529).
Further provisions require obligations for waste generators to formulate management
plans, inform authorities about their waste, reduce quantities and diminish
harmfulness, and safely store, utilize and dispose of the waste (Art. 532). Permit
requirements are established for operations of waste collection, storing, utilizing and
disposing of hazardous waste (Art. 534). The transportation of hazardous waste is
subjected to safety requirements (Arts. 536-537). Important is Art. 540 which requires
pollution elimination treatment on former waste treatment sites, as is Art. 542
concerning the decommissioning of hazardous treatment facilities. Special
requirements apply in case of emergencies (Arts. 539-541).

Arts. 546-596 (Title Seven) deal with noise pollution prevention and control. In Art. 547
noise pollution is defined as interfering with the normal life, work, or study of others. This
appears to be a bit vague. Some qualification such as harmful interferences or so may be
advisable. In addition, the definition concentrates on human beings. Should animals not
also be included as protected beings?

Art. 550 sets out a basic obligation of entities discharging noise to establish a system of
responsibility for the prevention and control of noise pollution. Further provisions
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(Arts. 551-563) allocate competences to the different levels of government requiring
that land use planning shall consider noise generation and impacts, plans shall be
formulated in non-attainment areas, standards shall be developed for ambient
vibration control, noise limits shall be prescribed for noise producing products such as
industrial equipment, motor vehicles, civil aircraft etc., noise levels shall be monitored,
anti-noise spacing between buildings and main transportation routes shall be
determined, the creation of tranquil areas shall be encouraged, and noise impact on
schools and institutions of higher learning shall be reduced although — insufficiently -
confined to times of examinations.

— Arts. 564-567 add specific requirements for noise pollution from industrial sources.
The focus is on land-use planning. It is not clear if this means that noise emitting
enterprises shall be separated from other land-uses. In any case such separation
principle would not free the relevant enterprises from the basic obligation to reduce
discharging noise as laid out in Art. 550.

— Noise pollution from construction work is addressed as a further source (Arts. 568-
572). Provisions go into much detail of how noise shall be reduced, including
concerning “noise sensitive buildings” as well as noise at night times. It is submitted
that such details should rather be regulated by sub-legal instruments.

— More important appears to be the regulation of transportation noise (Arts. 573-587)
The term is broad including rail vehicles, motor vessels and aircraft. Such
comprehensive approach is useful. Territorial land-use planning shall avoid conflicts
with noise-sensitive buildings (Arts. 575, 581). Once again, some very specific sources of
noise (such as mufflers and horns from motor vehicles (Art. 576) should rather be
regulated by sublegal norms. Noise related specifications must be part of road
construction planning, including the erection of sound barriers (Art. 575).

— Noise pollution from communities is addressed by Arts. 588-599. The basic obligation
of the entire society to reduce the emission of community noise is a valuable attempt
to alert the citizens and enterprises to the noise problem (Arts. 589-590). Otherwise,
the usual instruments that are laid out, such as that noise from various sorts of
equipment might be shifted to the sublegal level. Interesting is Art. 598 which invokes
the responsibility of the “people’s organisation for self-governance at the primary
level”, and in particular owners’ committees and property service providers.

45. Arts. 600-642 are concerned with radioactive pollution. The scope of application is broad,
including the siting, construction, operation and decommissioning of nuclear facilities, as
well as the development and utilization of nuclear technology, uranium (thorium) mines,
and associated radioactive mineral resources.

— The term radioactive pollution is in Art. 601 defined as the presence, on the surface of,
or inside, materials, human bodies, or environmental media, if this exceeds national
standards. This is somewhat circular. The national standards should be determined in
accordance with a legal definition of pollution that is formulated indepently from
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standards, such as by referreing to harm caused to human health or the environment.
Art. 603 lays down a basic obligation of operators and users of nuclear technology to
prevent and reduce radioactive pollution, and to bear legal liability for any radioactive
pollution they cause.

According to Arts. 605, 617 the department of ecology and environment under the
State Council formulates standards for radioactive pollution “in light of environmental
safety requirements and national economic and technological conditions”. The level of
protection is thus based on a weighing up of environmental, economic and technical
conditions. It is submitted that health and environmental concerns should be given
clear priority, and that a procedure for standard setting should be laid out involving
scientific/technological expertise and the public at large. Precaution should be required
due to the uncertainty of the occurrence of risks from normal operations and accidents.

Arts. 615-621 outline special requirements for nuclear facilities, such as a permit,
environmental impact assessment, siting, monitoring, and accident emergency.

Art. 621 requires that costs of decommissioning and waste disposal shall be set aside
in advance and be included in the investment budget estimates or production cost. This
is valuable although provisions are missing on the decision-making process on waste
disposal sites and conditions.

Arts. 622-628 establish a supervisory system concerning radioactive pollution from
nuclear technology utilization.

Arts. 629-637 are concerned with the exploitation and utilization of Uranium mines and
with non-uranium associated radioactive mines. Requirements are laid down on a
permit system, storage and disposal of tailings, and decommissioning. The costs for the
decommissioning and long-term care of uranium mines shall be covered by the state
fiscal budget (Art. 637).

Arts. 635-643 address pollution from radioactive waste. A basic obligation of operators
is laid down requiring minimization of the generation of radioactive waste,
measurement and reporting of discharge data, safe storage of liquid waste, discharge in
compliance with national standards, prohibition of discharge in ways prohibited by the
state (Art. 638), disposal of high-level waste in deep geological repositories (Art. 639),
the planning of sites “based on geological conditions and disposal needs” and “on the
basis of ecological and environmental impact assessment”. The plan is to be adopted by
the State Council. “The relevant local people's governments shall, in accordance with
the siting plans, provide land for the construction of radioactive solid waste disposal
facilities and take effective measures to support radioactive solid waste disposal.” This
means the procedure is “top down” and highly centralised excluding any concerns and
participation of local people’s government and the public at large (Art. 640).

One can have doubts whether to include in the Code radioactive pollution at all.
Nuclear installations raise many more issues such as water use, energy production,
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46.

47.

48.

49.

safety requirements, security, occupational health, finance, strict liability, insurance,
disposal of radioactive waste, etc. that should be regulated by special legislation which
would as well include radioactive pollution.®

Arts. 644-673 (Title Nine) treat chemical substances, electromagnetic radiation, and light
pollution. Arts. 644 concentrates on pollution from chemical substances. No basic
obligation of producers and importers is laid out. The department of ecology and
environment of the State Council shall organise risk assessment of chemical substances,
and formulate and publish a “list of priority controlled new pollutants”, and take risk
control measures including prohibitions and restrictions (Art. 649). New chemical
substances must be registered; any production or importation of non-registered
substances is prohibited (Arts. 649-650). Substances already existing on the market are
not subjected to a systematic scheme of registration and assessment. Instead, somewhat
vaguely the department of ecology and environment under the State Council shall
“regularly organize investigations into chemical substance pollution information”, while
enterprises and public institutions shall “provide information required for such surveys,
including physicochemical properties, quantities, uses, hazardous characteristics, and
emissions of hazardous substances” (Art. 647). Many questions will need to be detailed on
sublegal levels. Criteria and procedures are missing that are to be applied when the
production and bringing on the market of a substance shall be restricted.

Arts. 653-666 establish a sophisticated regulatory system concerning electromagnetic
radiation that covers risk investigation, appropriate land-use planning (Arts. 654, 661), the
setting of radiation limit values for a range of products and installations (Art. 656),
inspections, technology requirements (Art. 659), the classification of electromagnetic
radiation facilities and corresponding permit requirements (Arts. 660-661). Special but
somewhat vague provisions including liability are established concerning harm caused by
facilities involving national security or major public interests (Art. 664).

Arts. 667-673 deal with an otherwise rarely regulated issue, light pollution. The term is
defined as relating to excessive or improper use of artificial lighting which is a bit
contradictory because what is excessive or improper should be determined by regulation.
The definition of the subject of regulation — light pollution - should relate to the real world
and its societal perception, such as artificial light having harmful effects.

IV. Book Three: Ecological Protection

Book Three (Arts. 674-937) starts with general provisions. Details are treated in six more
chapters that are concerned with

— the protection of the major components of ecosystems, including forests, grassland,
wetlands, seas and islands, rivers and lakes, and deserts

18 Correspondences need to be checked with regard to the Chinese Atomic Energy Act adoped in November
2025.
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50.

51.

52.

53.

54.

— different utilizations of natural resources, including land, minerals, water, fish, and
others

— afocus on species protection

— protection of important geographical units
— prevention of ecological degradation

— ecological restoration.

The term ecology (or nature as proposed in no. 2 above) is not precisely defined but can be
inferred from Art. 675 where the major components are displayed, including the
complexity of ecological and environmental factors, the integrity of ecosystems, the
continuity of natural geographical units, the conservation of mountains, water, forest,
farmland, lake, grassland and desert ecosystems, the diversity, stability and sustainability of
ecosystems, and ecological security, It can be assumed that the core of the concept is
ecosystems and their diversity, while the concept of environment rather looks at physical
phenomena (such as clean air, water etc).

Art. 675 lays down basic guidance for the state requiring that a holistic and systematic
approach shall be taken, and together with the protective aim “the sustainability of
economic and social development” shall be considered. This means that ecological
concerns may be weighed up with economic and social concerns although in the remainder
of Book Three the protective side is emphasised. Hence, priority must be given to
ecological protection in cases of conflict.

Overall, many different provisions on ecological protection show that the Code takes a
double approach that perceives nature as ecosystems and as exploitable resource.'® The
protective aims are then, on the one hand, to conserve a certain quality of ecosystems
(such as species diversity) and, on the other hand. to ensure that the stocks of the
resources (such as fish stocks) can regenerate. This twofold orientation of the book might
be doctrinally elaborated as a principle based on Book Three.

Art. 679 enables systems of paid use of natural resources that “reflects their market supply
and demand and scarcity and shows their ecological value and intergenerational
compensation”. Paid use as an approach is different from direct regulation. It might be
advisable to give guidance under what circumstances either of them is an appropriate
instrument. In any case it should be taken into account that paid uses normally discriminate
against the lower income strata of society.

Art. 680 sets out basic obligations of the state to establish a system of protected natural
areas with national parks, nature reserves and nature parks according to the importance of

19 See on the difficulty to harmonise these two perceptions of nature Gu Gong, Comprehensive
Implementation of the Ecosystem Approach, in: X. Zhao, N. McNamara, Gu Gong, Kaijie Wu (eds.)
Environmental Law Codification in China, Singapore (Springer) 2025, pp. 167-190, at 182-183.
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55.

56.

57.

58.

59.

60.

the relevant nature area and with corresponding grades of protection intensity. ,National
parks“ are committed to the most important areas and subjecte to “strict protection”,
while nature reserves are under “special protection” and nature parks subject to “long-
term protection and sustainable use”. More details are provided in Arts. 853-869.

Art. 682 establishes a basic obligation of the state to protect “important ecosystems,
biological species, and biological and genetic resources, preserves traditional knowledge
related to biodiversity.” It is notable that also traditional knowledge related to biodiversity
is included in the protective scope.

Art. 684 requires prior approval for access and benefit sharing if biological and genetic
resources shall be provided to overseas parties for research into and use of China’s
biological and genetic resources. It is submitted that the scope may be too broad because it
would include research into bioproducts for consumption.

Further provisions deal with the invasion by alien species and risks from imported animals
and plants (Art. 685), land-use planning for the protection of different ecosystems (Art.
686), the adoption of standards for ecosystem quality, classification and conservation of
resource use, soil and water conservation, etc. (Art. 687), the investigation and evaluation
of the status of natural resources and ecology (Art. 688), disaster prevention and handling
(Art. 694), and the establishment of a supervision system (Art. 695).

Resource use shall be limited, including fishing, forest harvesting, grazing, and
groundwater exploitation (Art. 689). Maybe a principle could be laid down that common
use for personal purposes shall be allowed, such as concerning the collection of berries and
mushrooms and the extraction of water.

Art. 693 introduces the category of ecological goods. An ambitious pathway is laid out
including investigation, monitoring, attribution of rights and responsibilities, resource
ownership, value assessment and accounting, value realisation and transformation. Such
steps shall be taken by government, enterprises and societal sectors when realising the
value of ecological goods. The article also makes sure that such realisation is premised by
strict protection of the ecological environment. The article is highly innovative. Depending
on how it will be implemented ecological goods could pioneer a true integration of
ecosystem protection and resource use.

Arts. 697-758 (Chapter Il) specify how various components of ecosystems shall be
protected. Forests, grassland, wetlands, seas and islands, rivers and lakes, and deserts are
treated in different chapters although many of the related provisions are similar to each
other. It may therefore be advisable to join the chapters into one which assembles the
overarching provisions and single out only specificities for specific kinds of ecosystems.
The overarching provisions would then comprise basic protection obligations of public
authorities, the distribution of competences between levels and sectors of government,
prevalence of international law, the investigation and monitoring of the status of
ecosystems, the classification of ecosystems, procedures for land-use planning specially
related to ecosystems, coordination of such special plans with general territorial planning,
integration of ecological protection concerns into general territorial planning, abatement of
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pests, guidance of ecotourism, eco-agriculture, ecological education, prohibition of sludge
and wastewater discharge. It is submitted that the provisions related to the management
of components might be formulated not only as tasks of government but also as basic
obligations of individuals and enterprises possessing use rights.

. By contrast the chapter on sectoral aspects would assemble the provisions that are special
for the individual kinds of ecosystems, including:

— for forests: the determination of the level of protection, competence for and content of
special plans protecting and utilising forests , the establishment and management of
strictly protected public welfare forests, protection of ancient and precious trees,
classification of forests for logging, protection, recreation and conservation purposes,
management of forest diseases, prevention of forest fires, deforestation and
afforestation and the establishment of forest protection organizations. Some additional
forest related tools may be introduced such as concerning slash cutting, the planting of
mixed tree species, and the management, maintenance and harvesting of plantations.

— for grassland: the determination of the level of protection, competence for and
content of special plans protecting and utilising grassland, classification of grasslands,
prevention of overgrazing including subsidies for farmers and herdsmen.

— for wetlands: the determination of the level of protection, competence for and
content of special plans managing and protecting wetland resources, a national total
wetland area control system; control of occupation of wetlands, special prohibitions to
reclaim, drain, landfill, overgrazing etc. wetlands, special protection of mangroves and
of wetlands of importance for wildlife.

— for seas and islands: the determination of the level of protection, measures protecting
and restoring coastlines and other specific components of seas and islands, responses
to marine disasters, and maintaining the status quo of uninhabited islands. Special
plans are only foreseen for shorelines but may be considered as an instrument also for
water areas and islands.

— forrivers and lakes: the determination of the level of protection, elaboration of an
aquatic life index evaluation system, reservation of ecological water volumes in river
and lake management, measures protecting shorelines and determining the carrying
capacity of river basin’s ecology and environment, and prohibition of reclaiming parts
of rivers or lakes for farmland.

— for deserts: the determination of the level of protection (Art. 754), competence for and
content of special plans on protection of desert ecosystems (Art. 756) and the
obligation to restore desert vegetation (Art. 758).

. Arts. 759-809 (Chapter Ill) are committed to the “conservation and utilization of natural
resources.” The natural resources include cultivated land, mineral resources, water
resources, fishery resources, and other resources. The chapter marks a change of the basic
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perception of ecology. While in the preceding chapter (Chapter Il) the aim is the protection
of ecosystems, in Chapter Il ecosystems are conceived as providing utilization potential, in
other words: as serving as natural resources. A general principle may be elaborated on this
basis that expresses the double task of preserving the stock of resources, and preventing
ecological damage. Such general principle would allow to better structure the various and
often very detailed requirements laid out concerning the different resources.

— According to Art. 759 “the state adheres to implement the strictest cultivated land
protection system and land conservation and efficient use system and strictly enforces
the red line for cultivated land protection”. While this emphasises the preservation of
cultivated land the double aim mentioned above is expressed in Art. 763: “The state
strengthens the protection and reasonable utilization of soil resources and reduces the
impact of development and utilization on soil ecosystems and biodiversity.” A number
of requirements are laid out ensuring that the stock of cultivated land is preserved,
including through land survey and monitoring (Arts. 761), spatial planning (Art. 762),
collection and reuse of soil removed for construction purposes (Art. 763), improvement
of the soil quality (Art. 764), implementing a compensation system for the occupation
of cultivated land (Art. 765), demarcation of permanent basic farmland and prohibition
of conversion of the same without prior authorisation (Art. 766), special preservation
measures for the fertile black soil (Art. 767), and restriction of the conversion of
agricultural land into land for construction (Art. 768).

— According to Art. 771 the exploration and mining of mineral resources shall give equal
importance to utilisation and protection. It shall “follow the principles of security,
conservation, efficient use, scientific and technological support, and green
development.” This is a conundrum of concerns, but it appears that the suggested
double concern reappears in security and conservation on the one side and efficient
use and scientific and technological support on the other side, “green development”
figuring as an overarching principle.

— Arts. 773-774 as well as Art. 777 establish the important requirement that mining areas
shall be restored.

— According to Art. 775 mining activities shall protect groundwater resources and prevent
ecological damage. The mining of sea sand within strictly protected coastlines shall be
prevented (Art. 776). According to Art. 770 of the previous versoion the transition of
the mining industry towards green and low carbon development shall be encouraged
and supported. This was a highly important though only weakly armoured guidance
towards a phasing out of fossil energy that was unfortunately deleted.

— Concerning water resources various requirements are laid out in Arts. 778-793. Some
of them are very detailed or repetitive and might be more concisely structured in terms
of the above suggested distinction between protection and exploitation of natural
resources. The major stipulations include to give priority to water conservation (Art.
779), the formulation of a national strategic water resources plan aligned with the
national economic and social development plan and ecological and environmental
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protection plan (Art. 780), the organisation of water management authorities on
national, regional, local and river basin levels (Art. 781), the monitoring of water
resources (Arts. 782-783), the planning of the preservation and allocation of water
resources including on the basis of river basins (Art. 785), the management of
groundwater resources (Art. 786), the collection and treatment of sewage as a peculiar
task of local government (Art. 789), the maintenance of the ecological functions of
water bodies when developing and utilizing water resources (Art. 791), a permit system
for the withdrawal of water (Art. 792), and the promotion of water conservation and
saving technologies (Art. 793).

Arts. 794-802 address fishery resources by establishing a range of requirements that
shall ensure the maintenance, utilization and ecological compatibility of fish-stocks.
Measures to be taken include the conservation of aquatic germplasm (Art. 796), the
placing of artificial reefs and the planting of seagrass beds, the listing of aquatic animal
and plant resources under national key protection, the prohibition to release alien
species and hybrids (Art. 797), the promotion and environmental and ecological
conditioning of aquaculture, including a permit requirement (Art. 798), state based
regulation of total allowable catch, fishing vessels, fishing gear and fishing practices,
including a related permit system (Art. 799), the protection of fishery resources in cases
of underwater explosions, sand mining and construction work (Art. 800), the
establishment of fishing ban areas (Art. 801). As many of these provisions need to be
concretised through more specific legislation or sublegal regulation it is suggested that
related references are incorporated.

Arts. 802-808 are concerned with other natural resources, including tree harvesting,
pastoral uses of grasslands, artificial breeding of animals and construction projects in
sea and coastal areas (Art. 806). Remarkably, the section extends the management of
natural resources to the exclusive zones and continental shelves of China (Art. 807).
This might rather be expressed as a general principle in Book One.

63. Arts. 809-852 (Chapter IV) focus on species protection. The chapter is subdivided in
sections on wild animals, wild plants and the prevention and control of invasive alien
species. As many of the provisions would be suitable for all categories of protected species
the three sections might be consolidated in one, with a few special provisions for either of
them.

Wild animals are defined as the “precious and endangered terrestrial and aquatic wild
animals and the terrestrial wild animals of significant ecological, scientific or social
value” (Art. 809). It is unclear why only terrestrial but not also aquatic animals fall
under the second category.

A range of protective requirements are set out, including the classification of animals
under first-class and second-class protection based on solicited opinions of authorities
and specialists, not however of the public at large (Art. 812), the monitoring of the
status of wild animals (Art. 813), basic obligations to conserve and not disturb wild
animals and their habitats (Art. 815), alerting general plans and project planning to the
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protection of wild animals (Art. 816), the regulation of hunting (Arts. 817-819),
restrictions of trade in animals under national key protection (Art. 821), provisions
implementing the Convention on International Trade in Endangered Species (CITES)
(Art. 826), and international cooperation concerning migratory animals (Art. 827). Art.
825 links the protection of wild animals to the international regime an access to genetic
resources and benefit sharing (ABS) requiring prior consent for providing generic
resources to overseas institutions and stipulating that Chinese research institutions and
enterprises shall participate in research projects and benefit sharing. Given the
complexity of the issue these provisions need to be elaborated by other legislation or
sublegal regulation.

— Arts. 829- 842 are concerned with wild plants. They are defined as plants growing
naturally in their native habitats that are precious or are endangered or rare and of
significant economic, scientific or cultural value (Art. 829). It is not clear how “precious”
differs from significant value. Commendably, both terrestrial and marine plants are
included. The protective regime extends to wild plants in urban gardens (Art. 831).
Otherwise, the requirements set out are similar to those concerning wild animals.

— Arts. 843-852 set out requirements concerning the harmful invasion of alien species.
The term is reserved to species introduced from overseas. It is unclear why it should
not also apply to the internal migration of species considering that China is a country
with many different climatic and geographical zones.

64. Arts. 853-869 (Chapter V) focus on the protection of important geographical units. These
are protected areas in general and specific protected areas of peculiar national importance.
Resounding international classification protected areas are divided into national parks,
nature reserves and nature parks. Nature reserves and parks are further divided into
national and provincial nature reserves (Art. 859). National parks cover large areas. Nature
reserves are committed to “certain” areas “where typical natural ecosystems, natural
concentrated distribution areas of rare and endangered wildlife species, natural relics of
special significance and other protected objects are located”. Nature parks are erected in
areas with respect to similar protection grounds. They appear to be different in size and the
degree of protection.

— Art. 860 sets out what governmental bodies are competent to propose, elaborate and
adopt nature reserves and nature parks. National parks shall be established by law and
managed according the relevant laws. A nature reserve is applied for by the
government where it shall be located and approved by the State Council or the
province or municipality directly under the Central Government. A nature park is
applied for by the pertinent local people’s government at or above the county level and
approved by the government at or above the provincial level. The rationale thus is that
the application is submitted by a lower and the approval provided by a higher level of
government. Whether this contributes to more or less initiatives is difficult to assess. It
appears that the procedure of elaborating might be specified in more detail such as
about preliminary work, solicited opinions from relevant departments, and
participation of concerned individuals and enterprises and of the public at large. This
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seeming lack of participation is problematic because the protective regime will often
raise controversies because on the one hand interfering with economic interests and on
the other be demanded by environment defenders.

— According to Art. 861 protected areas are subject to zoning management and control.
National parks and nature reserves are divided into core conservation and general
controlled areas. By contrast, nature parks are managed as general controlled areas. It
is submitted that it should be possible to identify within them strictly protected areas
where rare and endangered species are found. Art. 865 lays out a basic obligation of
the state to strengthen ecological conservation in protected areas, respect the natural
law (unclear what that is), build ecological corridors, and restore important habitats
and abandoned land.

— Art. 863 invites enterprises, social organisations, the public, residents and enterprises
within and surrounding protected areas to actively participate in the protection of
“ecological goods and services consistent with the protection objectives of protected
areas”. This is an interesting example of enhancing top down supervision through
cooperation of those concerned or interested.

— It is submitted that realistically an exception regime for projects encroaching
protected areas should be laid down. By way of exception projects should be allowed if
there is an overriding public interest in the project, a less harmful alternative is not
available, and compensation measures are taken. A like regime could even established
for any encroachment on nature.?°

65. Arts. 870-887 lays out protection systems for Yangtze River, Yellow River, Qinghai-Tibet
Plateau, and Other Important River Basins.

66. Arts. 888-919 (Chapter VI) deals with the prevention and control of ecological degradation,
with a focus on soil and water conservation as well as desert prevention and
transformation. The thrust is on soil erosion, and reasonably so given the increasing risk of
loss of soil. The chapter has overlaps with the chapter on soil protection of Book Two but
the core of the latter is on pollution of the soil while the former concentrates on the stock
of the soil and its erosion.

67. Requirements concerning the prevention of soil degradation include monitoring, planning,
delineation of key prevention and control areas, alerting general planning and construction
projects to soil erosion concerns, planting of trees, in particular on slopes and banks on
river sides and around lakes, controlling the taking of earth and sand, harvesting trees
reasonably, etc. Once more, quite a number of provisions are overly detailed (see e. g. Arts.
895 para. 6, 905). More generic terms might be used that embrace a range of unspecified

20 See as a prominent example the German so-called encroachment regulation (Eingriffsregelung) which
provides a cascade of tests, including whether the encroachment can be avoided, if not whether it can be
compensated in kind, if not whether the project aim is preponderant compared with the harm caused, and if
that is the case a monetary compensation must be paid. See Art. 15 Federal Nature Protection Act.
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68.

69.

concrete measures. Future ones would then be covered without the text needed to be
adapted.

Arts. 906-919 address desert prevention and transformation. “Land desertification” is
defined as “the encroachment of natural desert and the process in which the vegetation
and coverings on sandy land are damaged, quicksand is formed and the sand soil is exposed
due to unreasonable human activities.” The definition apparently distinguishes between
natural and human causes of desertification. Concerning human causes the adjective
“unreasonable” might be removed so that any human cause is covered.

— Art. 907 summarizes the principles guiding the measures that shall be taken, including
“giving priority to prevention, combining prevention and control, rational utilization,
unified planning, adapting measures to local conditions, taking precautions based on
hazards, and implementing policies in a classified manner.”

— The section is an example how different sectoral administrative bodies are called to
focus and combine their activities on a common aim, the abatement of desertification
(see Arts. 908-900, 913, 915). At the same time the local administrative levels are asked
to orientate public services to the same aim, such as by lining out land to build
windbreak and sand-fixation forests nets, etc. (Art. 911). Interestingly, entities and
individuals are also addressed to engage themselves (Arts. 916, 919). Thus, Art. 916
provides that “the state encourages entities and individuals, on the premise of free will,
to carry out public desert transforming activities by contributing money or by other
means.” Similar activities are bindingly required from owners of land use rights and the
contractor of the rural collectivity-owned lands (Art. 917).

— In substance diverse measures are mandated including spatial planning, engineering
measures, vegetation management, limitation of groundwater use, closed-off
conservation areas, etc.

Arts. 920-937 (Chapter VII) deal with ecological restoration. It realistically starts from the
observation that ecosystems have in many ways already declined. The chapter neither
defines the status that shall be improved nor in what direction the restoration shall be
orientated. Such definition would have to take position on the fact that pristine nature can
hardly be found anyway. There are only different proportions of natural and human
influences.?! A deficient status might therefore be defined as a situation where artificial
impact dominates over natural processes. The notion of “recovery” has an innate backward
orientation of activities. It appears to exclude support of a trajectory towards a new and
different kind of ecosystem that is equally close to natural processes. It is submitted that
the orientation of restoration should still build on the existing natural processes and
conditions, such as if there is a certain type of habitat, or more generally dry or wet, cold or

21 The scientific term for this relationship is hemeroby. See Ulrich Walz, Christian Stein: Indicators of
hemeroby for the monitoring of landscapes in Germany. Journal for Nature Conservation 22 (2014) 3, pp.
279-289. , http://dx.doi.org/10.1016/j.inc.2014.01.007.
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71.

72.

warm, mountainous or plain conditions, etc., but that different trajectories should be
enabled.??

— Once more the different sectoral administrative bodies are called to join forces.
Again, civil society and enterprises are encouraged to undertake initiatives and
investments (Arts. 920, 929). Mining rights holders are mandated to plan recovery
and set funds aside (Art. 936). A range of measures that shall be taken is expounded,
including the implementation of restoration projects (Arts. 923-924), post-project
management (Art. 927), and promotion of research and technology (Art. 929).
Ecological restoration plans and project proposals shall be elaborated with “full
consultation with relevant stakeholders and scientific demonstration” (Art. 924).
Private capital shall be encouraged to participate in restoration projects (Art. 930).

V. Book Four: Green and Low Carbon Development

Book Four (Arts. 938-1046) is aimed at the development of the circular economy, energy
conservation and green and low-carbon transition, and response to climate change. It is a
unigue endeavour to frame an ambitious vision in the form of a law although the style of
the book is (and can reasonably only be) in large parts to setting up a programme rather
than establishing directly applicable obligations and powers.

A chapter with general provisions and three further chapters are set up, the latter being
concerned with

— the development of the circular economy (Chapter Il)
— energy conservation and green and low-energy transition (Chapter Ill)
— response to climate change (Chapter V)

Chapter | (Arts. 938-949) has the general provisions. They compile major trajectories of
change that are somewhat specified in the ensuing chapters. They include the reduction of
greenhouse gas emissions, energy conservation, efficiency enhancement, adaptation to
climate change (Arts. 940-941), green and low carbon energy transition of a range of
energy intensive industries (Art. 944), optimisation of transportation networks (Art. 945),
spatial planning and energy efficient buildings (Art. 946), emission reduction and carbon
sequestration for agriculture and rural areas (Art. 947), standards for green and low-carbon
products (Art. 948), use of fiscal funds to promote green and low-carbon products and
investment (Arts. 949-950), and the strengthening of pertinent research and development
(Art. 951).

22 The EU Regulation 2024/1991/EU defines restoration of ecosystems as “the process of actively or passively
assisting the recovery of an ecosystem in order to improve its structure and functions, with the aim of
conserving or enhancing biodiversity and ecosystem resilience.” A major point of reference thus is
biodiversity and ecosystem resilience. The focus on “recovery” also orientates activities to the past.
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74.

75.

Most of the provisions are addressed to the state rather than to different levels and sectors
of government. Some require enterprises to intensify innovative investment (Art. 949 para.
2). Aremarkable challenge is directed to the citizens: They “shall enhance their awareness
of green and low-carbon development, actively participate in green consumption, green
travel, ‘Empty Plate’ campaign, domestic waste sorting, and other green and low-carbon
activities, oppose extravagance and waste, and form civilized and healthy lifestyles and
consumption models” (Art. 949 para. 3). No state driven by “Western life styles” would
dare to expect the citizen to “oppose extravagances” and even write this into a law. It
should be acknowledged that such challenge is indeed necessary, especially concerning the
richer strata of society, in times of ecological decline. On the other side, however, the
individual should also be perceived as a “citoyen” who is concerned about the common
good and strives to participate in public administration.

Arts. 953-956 (Chapter Il Section |) aim at the transition to a circular economy. It is a
multiparty endeavour “being propelled by the government, guided by the market,
implemented by enterprises and participated in by the public” (Art. 953). All sectors and
levels of government are called to contribute (Art. 954). Tools shall be a comprehensive
development plan, a standard system, and a statistical system supporting the circular
economy (Arts. 957 - 958).

More specific provisions are established for cleaner production, waste recycling and
greener consumption. The sections on cleaner production and waste recycling overlap with
the corresponding sections of Book Two (pollution) (Arts. 211-218, 464-468). They may be
double checked in order to avoid duplications. The line that could be drawn is between
pollution on the one side and energy/material input on the other.

— Arts. 960-973 focus on cleaner production. To this aim the state shall encourage
investment, direct funds, issue guiding catalogues for technologies, etc. Enterprises
shall take a number of cleaner production measures including replacement of highly
toxic material and of processes with a low efficiency of resource utilisation, utilisation
of the waste, and pollution prevention (Art. 965). For enterprises that exceed discharge
standards or total volume control indicators a compulsory cleaner production
examination applies (Art. 967). Complying enterprises are encouraged to voluntarily
enter into agreements with competent authorities. They shall be rewarded through the
publication of their names (Art. 968).

— While these stipulations are all aimed at production processes product design is also
addressed. According to Art. 972 the “state encourages the producers and distributors
of products to conduct green design”. A basic obligation is addressed to producers as
follows: “During the design of products such as electrical and electronic products and
motor vehicles their impacts on human health and the ecology and environment during
their life cycle shall be taken into account, and the schemes under which products and
packaging are non-toxic, harmless, easily degradable, or easy to be recycled shall be
preferentially selected, and reduction at the source and replacement of hazardous
substances shall be strengthened in accordance with the relevant provisions issued by
the state.” (Art. 972 para. 2). More provisions demand green and reduced packaging
(Arts. 973-974). Overall, the regulation of product design is commenably ambitious but
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could further be improved if durability and reparability were included. Moreover, the
concept is still adhortatory. It may incrementally be transformed into a system of
product design regulation. After all, besides production processes products are
probably the heaviest burden on the environment.

— Arts. 975-991 deal with waste recycling. A number of innovative requirements are laid
down including advancement of recycling system(Art. 975), voluntary and compulsory
producer responsibility to take back and recycle electrical and electronic products,
batteries and other products (Art. 976), the handling of decommissioned equipment of
wind and photovoltaic power (Art. 978), recycling of data centers and communication
base stations (Art. 979), an information system enabling best utilisation among
enterprises (Art. 980), strengthening the sorting, collection and recycling of domestic
waste (Arts. 981-985),dismantling and reuse of specific products (Art. 987), efficient
utilisation of scrap iron and steel, non-ferrous metals through the development of
processing and utilisation industries (Art. 986), remanufacturing of parts and
components of motor vehicles and other machinery, once more through the
development of remanufacturing industry (Art. 987), encouragement of the wider use
of renewable materials (Art. 990), and tax preferences for users of recycled material
and products (Art. 991).

— Arts. 992-996 (2) address green consumption. This is a touchy issue because state
action challenging consumers oscillates between legitimate nudging and illegitimate
paternalism. Art. 992 takes a middle path formulating aims but avoiding binding
expectations: “The state establishes and improves a green consumption incentive
mechanism, expands the supply of green and low-carbon products, strengthens
publicity and education on green consumption, promotes green and low-carbon
lifestyles , and promotes the transition to green consumption modes.” Somewhat more
demanding is Art. 9991 which reads: “Citizens shall enhance their awareness of green
consumption, develop green consumption habits, actively purchase and use green and
low-carbon products, proactively reduce the use of disposable consumer goods and
disposable plastic products, and consciously resist excessive packaging.” More concrete
though somewhat arbitrary are stipulations that enterprises shall implement green
procurement and green supply chains (Art. 1000), retailers, e-commerce, delivery
enterprises shall report and recover non-disposable plastic products (Art. 998), service
industries use energy saving and water saving technologies and products (Art. 1001).
The state shall restrict the use of disposable plastic products (Arts. 997, 998).

76. Arts. 1002-1024 focus on energy conservation and green and low-carbon energy
transition. The overall principles are “prioritizing conservation, increasing efficacy and
efficiency, fostering innovation, and ensuring safe and orderly transition.” It is noteworthy
that in this context of fundamental transition a mixture of market and government
guidance is proposed though the thrust of most provisions of the Code rather rely on
government-based directions.

— Various provisions concretise what measures of energy conservation shall be taken,
including the adoption of national standards for energy conservation promotion (Art.
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1008), strengthening of energy conservation of key energy consumption entities (Art.
1010), and introduction of energy efficiency labels of products (Art. 1011).

Arts. 1012-1020 aim at the so-called green and low-carbon transition. The provisions
on the one side direct fossil energy use to more efficiency and environmental
compatibility, and on the other side promote renewable energy. Although giving
priority to the development of renewables and replacement of fossil by renewable
energy the Code does not establish a concrete and engaged phasing out of fossil
energy.

Provisions concerning fossil energy include to adopt “green and intelligent mining
technologies” such as water-preserved and backfill mining (Art. 1015), to improve the
clean and efficient utilisation of coal, “advances the replacement of bulk coal” and
adopt advanced coal-electricity technologies (Art. 1014). It alo engages in green and
efficient development of oil and gas (Art. 1016).

The production of renewable energy is addressed in Arts. 1017-1024. The state shall
promote the development and utilisation of wind, solar, biomass, ocean and
geothermal energy. It “balances” hydropower development and ecological protection
(Art. 1017). The state shall set and implement medium and long-term goals for
renewable energy development (Art. 1018), set targets of minimum proportions of
renewable energy in energy consumption (Art. 1019) and operate a “guarantee
mechanism for the consumption”of renewables (Art. 1016). This latter mechanism is
unclear but may mean that energy suppliers shall preferably accept and provide
renewable energy.

Somewhat erratic is the clause “The state develops nuclear power in a proactive, safe
and orderly manner” (Art. 1017 para. 4). This seems to imply that nuclear power is
renewable - which in fact is not the case.

A number of provisions foster the consumption of renewable energy. The state is
called to set targets of minimum proportion of renewable energy in energy
consumption (Art. 1019), guarantee the purchase of electricity from renewable sources
(Art. 1020), introduce a green electricity certificate for the information of consumers
(Art. 1021), coordinate the construction of power grid infrastructure, prioritise the
integration of renewable electricity into the power grid (Art. 1022), allow and promote
new ways of energy storage (Art. 1023), and promote the development and utilisation
of hydrogen energy (Art. 1024).

Overall, the chapter on low-carbon development provides a broad range of measures.
While this is highly commendable possible conflicts with environmental or ecological
side-effects are somewhat neglected. As noted, ecological protection only appears as a
concern against which hydropower shall be balanced. Such weighing up may be
extended to all renewables.
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77. Arts. 1025-1051 (Chapter IV) are committed to responses to climate change. One section

78.

has general rules, the following two sections addressing the reduction of greenhouse gas
emissions and adaptation to climate change.

— The general rules establish a principle of equal importance of mitigation and
adaptation (Art. 1025) and demand that all levels of government shall engage and
cooperate in achieving carbon dioxide peaking and carbon neutrality (Arts. 1026, 1027).
The state shall strengthens scientific and technological research (Art. 1031), operate a
monitoring system for greenhouse gases and climate change (Art. 1028, 1029).

— Arts. 1032-1036 add some more specific tools including a statistical accounting system
for carbon emissions, the elaboration of a coefficient that represents the greenhouse
gas emission per unit of production or consumption activity (national greenhouse gas
emission factor), the development of product carbon footprint accounting standards,
and an ecosystem carbon sink monitoring and accounting system.

— Some more provisions deal with the establishment of cap-and-trade systems for
carbon emissions. Key emission entities shall be subjected to a compulsory system of
purchase, selling and surrendering carbon emission allowances (Art. 1037). Besides, a
national voluntary greenhouse gas reduction trading market shall be established under
guidance of the state (Art. 1038). . department of ecology and environment of the State
Council.

— ltis submitted that before cap and trade systems for emission rights are introduced the
experiences made with like approaches in Europe and the US should be critically
reviewed. Emission reductions occurring after the introduction of such systems are
sometimes claimed to be successes caused by the system although direct regulation
setting reduction benchmarks have probably been more successful, as can be seen
from the drastic reduction of SO> emissions achieved both in European and Asian
countries by direct regulation.?? Somewhat different is the idea of a voluntary system of
emission reduction trading. Although the system is not clearly outlined it seems to
propose that voluntary emission reduction units can be sold to emitters at prices that
are lower than the costs of investment in emission reduction. One may object that
emission reduction is anyway a general obligation so that there is no reduction right
that could be sold.

Arts. 1041-1047 deal with adaptation to climate change. The state when developing and
implementing the related strategy “adheres to giving priority to prevention, adapts to
climate change in a scientific manner, takes measures to reduce the adverse impacts and
risks of climate change, and establishes a climate-resilient society” (Art. 1041). The
prioritisation of mitigation over adaptation is commendable considering the moral hazard
of neglecting mitigation in the course of adaptation. Imaginable is even a rule that those
adaptation measures are preferable that at the same time contribute to mitigation. All

23 See further on the pros and cons of direct and indirect regulation G. Winter, In defense of direct regulation,
and M. Kern, Indirect regulation, in: G. Winter, R. Macrory, L. Krdmer (eds.) EU Environmental Policy and Law.
Reflections at Fifty, Groningen (Europa Law Publishing) 2026.
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80.

81.

levels of government shall prepare adaptation action plans and ensure that adaptation is
considered in territorial spatial plans (Arts. 1041, 1043). The state shall assess the impacts
and effects of climate change in ecosystems and economic and social fields, establish a risk
early warning system and ensures appropriate management of natural disasters and
climate-sensitive diseases (Arts. 1044-1047).

The last section of the chapter on climate change (Arts. 1048-1051) reaches out to
international cooperation. The state “adheres to the principle of common but
differentiated responsibilities, the principle of equity and the principle of respective
capabilities, actively engages in and steers global climate governance, and promotes the
construction of a fair, reasonable, cooperative and win-win system of global climate
governance (Art. 1048).” The text could have expressed the global emergency situation and
urgency of action with more zeal?* and declare a commitment to adhere to the Framework
Convention on Climate Change of 1992 and the Paris Agreement of 2016. Referring to the
principles of common but differentiated responsibilities, equity and respective capabilities
it leaves open if China as Contracting State regards itself to being on the side of the
industrialised or developing world. Anyway, the ambition to steering global climate
governance is a hopeful sign in a time when other superpowers lose interest in or even
disturb multilateralism. When win-win solutions are envisaged this should be understood
not to mean monetary accounting because saving human life, ecosystems and species can
only be weighed up in qualitative terms.

— The more concrete steps proposed include active participation in the development of
international rules and standards and their alignment and mutual recognition (Art.
1050) as well as strengthening transnational cooperation between enterprises,
institutions of higher education and scientific research institutions (Art. 1051).

— The chapter is rather short. More could be said about international cooperation, and
beyond the sphere of climate protection. It is submitted that the best place of such
elaborate provisions would be a section or chapter in the general part of Book One.

VI. Book Five: Legal Liability and Supplemental Provisions

Book Five emphasises a problem that is pervasive in almost all sectoral environmental and
ecological protection regulation: the non-enforcement of the law in practice. The book is
divided into a chapter on general provisions on legal liability, a chapter on specific
provisions on legal liability and a chapter with supplemental provisions.

Art. 1052 sets out a general rule: “Any entity or individual that pollutes the environment,
damages the ecology, or violates green and low-carbon obligations shall be held legally

24 See, for instance, the first preambular consideration of the EU Climate Law (Regulation (EU) 2021/1119)
which reads: “The existential threat posed by climate change requires enhanced ambition and increased
climate action by the Union and the Member States. The Union is committed to stepping up efforts to tackle
climate change and to delivering on the implementation of the Paris Agreement adopted under the United
Nations Framework Convention on Climate Change (the ‘Paris Agreement’), guided by its principles and on
the basis of the best available scientific knowledge, in the context of the long-term temperature goal of the
Paris Agreement.”
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liable in strict accordance with the law.” Liability can intervene accordinmg to civil,
adminsitrative or criminal law. The focus of the Code is interrelations with civil liability and
on administrative infringement law.

82. The rules on civil liability are in principle applicable as laid down in the Civil Code (Arts.
1052, 1053 para 2, 1070).

Art. 1165 of the Civil Code establishes fault-based tort liability as follows: “An actor who
through his fault infringes upon another person’s civil-law rights and interests shall bear
tort liability.” Special laws may provide that tort liability shall be borne when the actor
is not at fault (Art. 1166 Civil Code). Such provision has been established for a
tortfeasor who has polluted the environment or harmed the ecological system and
thereby causes damage to others (Art. 1229 Civil Code). The burden of proof not to be
liable is placed on the tortfeasor (Art. 1230 Civil Code).

Damage caused to the environment without interfering with civil rights, which in the
EU is called environmental damage?®, is addressed in Arts. 1234-1235 Civil Code. When
the damage is caused to the ecological environment in violation of State regulations the
agencies authorised by the state and organisations authorised by law have the right to
request the tortfeasor to bear the responsibility for restoration within a reasonable
time period or, failing this, to initiate the restoration on their own or entrust it with
others, any expenses having to be borne by the tortfeasor. In addition, compensation
for losses caused, inter alia, by loss of the services function of the damaged ecological
environment and for expenses for investigating and cleaning up the pollution can be
requested.

The Environmental Code in some ways specifies the general rules of the Civil Code.
Concerning civil liability, Art. 1053 para 2 asserts that whoever pollutes the
environment or damages the ecology causing damage to civil rights and interests of
others, shall bear civil liability no matter whether the violator is at fault or not. Civil
liability applies even if administrative or criminal liability intervenes. If in a case of soil
pollution and related groundwater pollution the responsible person cannot be
determined, the holder of the land use right shall assume tort liability if his or her
failure of risk management causes damage to the civil rights and interests of others
(Art. 1066). Civil liability is exempted in cases of force majeure (Art. 1059). In relation to
marine pollution civil liability is exempted in cases of war, irresistible natural disasters
and negligence in the performance of lighthouses and other navigation aids (Art. 1054
para. 3). According to Art. 1070 the tortfeasor and victim may resolve the issue through
consultation and with the assistance of a mediating administrative authority, but this is
not compulsory; the victim may also directly file a lawsuit (Art 1070). The tortfeasor
shall bear the burden of proof for the circumstances under which he or she should not
be held liable as prescribed by law, or for that there is no causal relationship between
conduct and damage (Art. 1071, resounding Art, 1230 Civil Code). Administrative bodies

% Directive 2004/35/EC on environmental liability with regard to the prevention and remedying of

environmental damage.
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in charge of environmental supervision or the procuratorate may support the parties
who have suffered damage to file a lawsuit (Art. 1073).

— A number of provisions are related to environmental damage that does not involve
encroachment on civil rights and interests of others. They appear to be specifications
of the liability for ecological damage according to Arts. 1234-1235 Civil Code.?® If that
perception is correct reference to the Civil Code should be made in order to clarify the
issue. The following specifications are introduced: A private or public enterprise or
individual that causes environmental pollution or ecological destruction shall be made
liable to eliminate pollution and restore the damaged ecology and environment; if this
is not possible, alternative remediation or restoration shall be conducted. In case of
change of the violator the party succeeding to the violator’s rights shall be responsible
(Art. 1065). Where an institution entrusted with environmental service activities
contributes to causing pollution it shall be jointly and severally liable together with the
client who causes the pollution (Arts. 1067-1068). In such cases the competent
supervisory authority shall hold the violators liable (Arts. 1072).

— Damage can also be caused in the form of loss to the state due to environmental
pollution or ecological harm the competent authority shall require the responsible
person to assume liability. If no agreement is reached the authority invoke the court.
Failing this the people’s procuratorate may file the lawsuit (Arts. 1073, 1074).

— Afinal category is appears to be that the public interest is damaged due to
environmental pollution or ecological harm. Then the people’s procuratorate as well as
a social organisation can bring an action independently of whether the competent
authority fails to do this (Art. 1075).

— Procedures of actions by the procuratorate and by relevant social organisations are laid
down in other laws such as the Administrative Litigation Act, i. e. its Art. 25 para. 4 for
the Procuratorate and Art. 25 para. 1 for the social organisation.?” Organisational
requirements are to be found in Arts. 134-137 of the Constitution for the procuratorate
and for social organisations in Art. 143 of the Code. Absent further specification in the
Code it appears that both the Procuratorate and social organisations shall be allowed to
file a case in parallel and independently from each other.

83. A major issue is the possibility of third persons or enterprises suffering from environmental
harm to bring an action against the competent administrative authority claiming that a
permit allowing pollution shall be annulled or that the authority shall take measures
against the polluter. The Administrative Litigation Act provides that such action is
admissible “against an administrative agency’s refusal to perform [...] its statutory duties
and responsibilities in respect of protecting personal rights, property rights and other

26 See on this concept of aligning civil and administrative liability J. Zhang, Y. Luo, Eco-Environmental Liability
from the Perspective of the Codification of Environmental Law, in: X. Zhao, N. McNamara, Gu Gong, Kaijie Wu
(eds.) Environmental Law Codification in China, Singapore (Springer) 2025, p. 235.

27 The procedural requirement is for the organization to have an interest in the administrative action. It is
unclear whether that must be in a way be qualified, and what organizational requirements apply.
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84.

lawful rights and interests.

n u

Other interests” appears to relate to the factual situation of a

person, but such interests must be protected by statutory duties of the administrative
agency. They are thus conceived to be legally founded. Such protection can be derived
from provisions of the Code. Insofar as the Code aims at protecting interests of citizens and
enterprises the holders of such interests therefore may be considered to have legal
standing to defend them at courts.?®

According to the Administrative Litigation Act complaints against administrative orders
with general binding force are not admitted. This is a severe limitation of legal
protection.The Code missed the opportunity to correct this insofar as environmental
damage is concerned.

The Code has a number of rules directed to unlawful conduct of individual civil
servants. If a local government fails to perform its duties causing prominent
environmental quality problems the person in charge shall be subject to disciplinary
action or punishment in accordance with the law, and such information may be
released to the public (Art. 1061). Similarly disciplinary action may be taken in cases of
administrative misconduct including if an unlawful envirinmental impact assessment is
approved, administrative licensing is not granted, a violator was not ordered to cease
operations, monitoring data were tampered or forged, environmental information was
not disclosed as legally required, fees were illegally collected, a case was not
transferred to the appropriate authority for handling, an environmental impact
assessment was not organised as required by law, etc. (Arts. 1062, 1063, 1084).

Arts. 1084-1242 (Chapter Il) are committed to administrative penalties. They establish a
large number of unlawful kinds of conduct attaching fines to be imposed on violators. The
procedural rules are laid out in the Administrative Penalty Law of 2021. In addition some
general consideration are laid out in Arts. 1052-1071 , including a requirement of fault (Art.
1053), limitation periods (Art. 1054), circumstances to be weighed for the calulation of the
punishment (Art. 1056), the applicable regulation if undergoing changes (Art. 1057), mutual
exclusiveness with criminal liability but additionality in relation to civil iiability (Art. 1058),
and exclusion of administrative liability under certain conditions such as foce majeure (Art.
1059).

It is commendable in view of legal certainty that the incriminated conduct is rather
precisely circumscribed. The individual provisions are also transparently structured.

Nevertheless, the readability of the chapter suffers from the massive number of
provisions which amount to more than 100 offenses. It might have been more
transparent if the offenses had been attached to the pertinent books and chapters of
the Code.

More important however is the way the penalties are framed. There are some
differences concerning the kinds of reaction by the competent administration, ranging
from ordering corrective action and halting unlawful action to dismantling ready

28 On this issue see further Annex no. 59 below.
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assets, and imposing a fine. It is submitted that in the normal case the authority should
first of all be required to aim at corrections. This might be done by conclusion of an
enforcement contract armoured by a contractual penalty in case of non-
implementation, or a correction order. Whether, as can be seen from many provisions
listed in Chapter Il, the authority shall be obliged to impose a penalty even in case of a
solution by correction contract or order should be reconsidered. The power to impose a
fine may in practice work as a bargaining position that is more effective than a blind
going by the book. At least Art. 33 of the Administrative Penalty Law may be applied in
such cases which reads: “Where a person commits a minor violation of law, rectifies

it in a timely manner, and causes no harmful consequences, he shall be exempted from
an administrative penalty.”

85. The last provision of the Code, Art. 1242, lists 10 environmental laws that shall be
repealed. These are the Laws on Environmental Protection, on Environmental Impact
Assessment, on Marine Environmental Protection, Atmospheric Pollution Prevention and
Control, on Water Pollution Prevention and Control, on Soil Pollution Prevention and
Control, on the Prevention and Control of Environmental Pollution by Solid Wastes, on
Noise Pollution Prevention and Control, on the Prevention and Control of Radioactive
Pollution, and on Cleaner Production Promotion. Most of the content of these laws have
been integrated into the Code although with modifications and structural rearrangement.

Part Two Suggestions for implementation and further improvement

1. The draft is worldwide unique in drawing almost the entire environmental law of a state
together. This in itself is already a major achievement of the global development of state-
based environmental law. The draft breathes the double aim of improving the level of
environmental protection and providing a high degree of legal quality. It sets out
ambitious principles such as prevention of environmental harm and unfolds a broad range
of instruments including planning, monitoring, standard setting, geographical reserves,
licensing and pricing the utilization of natural resources. It is particularly circumspect in
allocating competences to the different levels and sectors of government. Coming from a
tradition of primarily engaging government action it has taken innovative steps to provide
enterprises and citizens with substantive and procedural rights and obligations. In its book
on general issues it has filtered out of the sectoral laws the main overarching rules. With its
books on pollution prevention and ecological protection it proposes a difficult but plausible
clustering of environmental law. Addressing also consumption as a source of environmental
and ecological harm it takes position on an issue that is widely ignored or even tabooed in
countries practicing Western life styles. With its book on circular economy and the green
and low carbon transition the Code has taken an exemplary and bold step towards a new
world that nature can sustain. The Code realistically acknowledges the problem of non-
enforcement and commits an entire book to stabilise and improve the pertinent civil and
administrative law instruments.

2. Without summarising the advantages of the Code in more detail some suggestions for
further improvement will be drawn together. They are meant to advise on the
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4.

7.

interpretation of some provisions, the making of sublegal rules and even the adoption of
future amendments of the Code. Some suggestions are concerned with the form of the
Code and others with its substance.

I. Aspects of form

Many provisions combine tasks with competence allocation. This somewhat neglects that
there is a difference between

— the environmental obligations imposed on enterprises and citizens,

— powers delegated to governmental bodies take measures, and

— attribution of competences to governmental bodies

In constitutional terms the first and second issues are placed in the context of the
relationship between societal freedoms and governmental interference, while the third is a
guestion of state organisation In consequence a codification style could be envisaged that
first establishes the basic obligations of enterprises and citizens and then allocates powers
as well as administrative competences.

Provisions that are directly applicable should be distinguished from provisions that give
guidance but need further implementing legislation or sublegal measures. For instance,
Art. 151 on the duty to comply with discharge standards is probably meant to be directly
applicable, not however Art. 129 on tax preferences. Such difference can be identified by
way of interpretation, but it may be advisable to express it more clearly.

The generality or specificity of texts varies with its main addressees which are public
authorities and citizens or entrepreneurs (be the latter private or state based).

It may be useful to develop doctrinal categories characterising the different levels of
generality and the different addressees. Such doctrinal categories might be:

— for governmental authorities

— guiding objectives and principles

— directly applicable powers and obligations
— for private parties

— guiding principles of conduct

— directly applicable obligations and rights

For instance, enterprises are subject to a basic obligation to prevent and control pollution
(Art. 150): While this is certainly useful as guidance it is not meant to be directly effective.
Non-compliance only triggers a penalty if the relevant activity is one of the those specified
in the chapter on penalties. In the normal case the activity must also violate applicable
administrative standards.

The Code has many provisions defining terms. For example, air pollution is defined in Art.
188, water pollution in Art. 267, soil pollution in Art. 395, solid waste in Art. 461, noise
pollution in Art. 547, and radioactive pollution in Art. 601. Nevertheless, many more terms
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10.

11.

12.

may need to be defined, such as, for instance, environment, ecology, prevention, pollutant
emissions standards, total emission control indicators, environmental and ecological quality
standards, environmental information, trade secret, and cap and trade system. If not
expressly defined, the meaning of the terms must be interpreted using common juridical
methodology.

The level of concreteness or abstraction in the wording of provisions differs throughout
the Code. On the one side, abstract language is of course unavoidable given its
comprehensive ambition. On the other side concrete language is helpful because giving
administrative bodies and citizens/enterprises orientation, and in particular because
environmental protection for many is something new and troublesome. However, the Code
is sometimes overly detailed, for instance when identifying different sources of pollution
(see e. g. Arts. 250-253). In such realms more generic terms may be developed doctrinally
leaving details to sublegal regulation.

There are some overlaps between parts of the Code, in particular between general
provisions of different books (such as issues of access to courts in Books One and Five) ) as
well as between sectoral provisions of different books (such as waste recycling in Books
Two and Four). Some overlaps also exist between the Code and adjacent environmental
laws (such as on administrative licensing, or on radioactive pollution). However, legal
doctrine and courts practice may step in to reconcile any tensions.

Il. Aspects of substance

Corresponding to common traditions in socialist legal systems the achievement of political
aims is primarily made a task of the state and its administrative structures. Nevertheless,
tentatively the Code also refers to the creative potential of the market and society. This is
particularly noticeable where the Code initiates fundamental transitions, such as in Book
Four.?® In the same line the Code sometimes addresses local authorities not only as
regulator but also as providers of public services such as of sewage and waste collection
and treatment.

1. General issues (Book One)

The Code addresses, in various ways, not only the state but also authorities at
decentralised levels including peoples’ governments of the provinces, autonomous regions,
municipalities directly under the Central Government, local people’s governments at or
below county level. It would contribute to legal certainty for the relevant levels and to
transparency for the public if a number of general rules were set out explaining how
competences shall be distributed between levels of government.

For similar reasons a like number of general rules would be helpful concerning the
distribution of competences between different sectors of government. This may be
particularly helpful concerning administrative bodies representing conflicting interests,

2 Incidentally, the reference to market orientation in Art. 999 of the scond draft was removed in the
corresponding Art. 1001 in the adopted version.
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14.

15.

16.

17.

18.

19.

20.

such as resource exploitation on the one hand and ecological protection on the other.
Apart from such general rules more specific coordination mechanisms could be introduced
in the sectoral parts, as, for instance, mutual information, cooperation, consensus or veto
clauses.

Precaution could have been introduced as a further principle besides prevention.
Alternatively, the prevention principle laid down in Art. 6 may be defined to include
preventive measures in situations of uncertainty. Further principles could be transparency
and access to courts.

The Code commendably refers to science as a source for planning and standard-setting.
This should be understood on the premise that science about the environment can only
provide facts while evaluations must be reserved to politically legitimated bodies.

Several provisions are laid out mandating various levels of government to monitor the state
of the environment and ecology. It might be considered that semi-independent agencies
are set up in addition for this purpose following examples in many states and in the
European Union.

The rules about territorial planning might be further elaborated. A principle of fair
balancing of all concerned interests might be developed as a substantive criterion. This
would include that all affected concerns must be investigated, taken into account and
weighed up in respect of their specific importance, also considering alternative solutions
that may accommodate conflicting concerns. Such principle could serve as a yardstick when
courts are called to review planning decisions. Moreover, planning procedures should be
introduced, including that drafts of plans must be published and public comments shall be
solicited.

General rules on licensing might be further elaborated. The substantive criteria should
remain in the sectoral parts, though they need to be further specified. In addition, an
integration principle might be introduced. This means that least harmful solutions must be
found in cases when projects have effects on several environmental goods and there is a
risk of shifting harmful substances from one to another medium. Concerning decision-
making procedures rules may be established that ensure the publication of the application
dossier including the EIA and invite comments from concerned public and private entities
and the public at large.

Concerning environmental impact statements (EIA) a requirement to consider alternative
project design or plan content should be introduced. The EIA report should serve as an
information basis rather than subsuming the facts under applicable legal norms.

Concerning responsibility for transnational impacts pollution originating from the Chinese
territory having external (“scope one”) can be considered to be already covered by the
Code. However, scope 2 and 3 effects will need to be further discussed.

Concerning access to environmental information implementing provisions should be laid
out reflecting the importance of access rights, including the definition of environmental
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22.

23.

24,

25.

26.

27.

information, unconditioned right of access, specified and defined exceptions, timelines and
costs. It is submitted that independent supervisory bodies may be instituted whose advice
can be searched by applicants as well as by administrative authorities.

Rights to participate in decision-making procedures should also be specified such as by
laying out standard procedures of participation both on the levels of rule-making and
decision-making in individual cases.

2. Pollution (Book Two)

Concerning the environmental spheres addressed by Book Two it might be advisable to also
conceive the climate system as a protected sphere besides the air, water, and soil.

With regard to industrial pollution the Code’s focus on outputs of an installation could be
enriched by also addressing the internal organisation of private and public enterprises.
Such organisational mechanisms would, for instance, include an independent
environmental officer, an environmental expert on the board of directors, and a structure
of internal and external auditing of the environmental performance of the enterprise.

The Code refers to many different types of pollution standards including environmental
quality objectives, emission standards, total emission control indicators and product
standards. Criteria that guide the elaboration of standards are to a certain extent already
indicated in the Code but could be more refined.

Concerning environmental harm caused by products there are provisions scattered over
the Code such as controlling chemical pollution, managing waste and reducing material
input in product life cycles. An overarching concept is under development propounding an
appropriate product design that takes the entire life cycle into account. The concept could
be improved if the durability and reparability of products would be added to the already
prescribed criteria for environmental product quality. Considering the environmental and
ecological impact of products it is recommended to gradually transform the present
voluntary approach into a regulatory system with binding character. 3°

Concerning chemical substances a regulatory system incrementally assessing existing
chemical substances might be set up in addition to the compulsory registration and
assessment of new substances.

While in general relying on direct regulation, public financial support and advisory
assistance the Code at some points invites indirect regulation, or economic instruments
such as pollution charges and cap and trade systems. Such change of instruments should
only be taken after thorough study of experiences of the environmental effectiveness and
distributional consequences of the two systems.

30 See for an ambitious regulatory approach Regulation (EU) 2024/1781 establishing a framework for the
setting of ecodesign requirements for sustainable products [...].
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32.

33.
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36.

37.

Fossil energy is regulated with the aim of environmental improvement of mining and
utilization. There are also provisions instigating reduction of fossil energy use and a turn to
renewable sources. It might nevertheless be considered how a binding system of phasing
out fossil energy could be designed.

Radioactive pollution from nuclear facilities and waste might be removed from the Code
and shifted to the Atomic Energy Law considering the complexity of such installations.

The Code is open for large scale technology such as weather modification. Because of the
tremendous risk involved it should be approached with much scrutiny and precaution,
including intensive transnational coordination.

3. Nature Protection (Book Three)

Concerning its protective aim the Code takes a double approach that perceives nature as
ecosystems and as exploitable resource, the protective being both to conserve a certain
quality of ecosystems and ensure that the stocks of the resources are not overexploited.
This twofold orientation might be conceived as a principle based on Book Three.

With regard to the protection of different components of ecosystems it may be advisable
to join the related chapters into one which assembles the overarching provisions and
singles out only specificities for singular components.

Concerning the utilisation of natural resources a principle of common use may be
conceived that allows for harvesting berries and mushrooms, the extraction of water etc,
for personal purposes.

It is submitted that the provisions related to the management of forests might be
understood not only as tasks of government but also as basic obligations of individuals and
enterprises possessing use rights.

The Code commendably adopts an approach of strict ecological protection, setting out
various instruments including protection zones and species protection. Realistically,
however, rules might be conceived allowing exceptional encroachments on habitats,
species, or protected areas, if certain criteria are fulfilled. These could be that the
encroaching project pursues a preponderant public interest, no alternatives causing less
harm are available, and compensation for the encroachment is provided.

Concerning the harmful invasion of alien species the provisions are reserved to species
introduced from overseas. It may be advisable to also include the internal migration of
species considering that China is a country with many different climatic and geographical
zones.

Restoration of ecosystems should not only look backwards to earlier stages of an
ecosystem development but allow for new trajectories. Different combinations of natural

and human influence could be understood and categorised using the concept of hemeroby.
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Genetic engineering was not included in the Code although raising concerns about
ecological risks. It may be integrated at a later stage or become a building block of new
legislation on the bio-economy. Such legislation may also embrace rules on access to
genetic resources and the sharing of benefits from their utilisation which are only cursorily
treated in the Code.

. The procedure of establishing national parks, nature reserves and nature parks should

provide for the participation of concerned individuals and enterprises as well as the public
at large.

4. Green and low carbon transition (Book Four)

Book Four is highly commendable as an attempt to put the green and low-carbon transition
into the form of binding legislation although many provisions are programmatic rather than
directly applicable. More ambition could be realised both for the phasing out of fossil
energy and the promotion of renewable energy.

The measures envisaged to promote renewable energy need much concretisation through
sublegal regulation, such as by prescribing guaranteed feed-in prices and priority use of
renewable energy.

Concerning international cooperation the Framework Convention on Climate Change of
1992 and the Paris Agreement of 2016 might have been referred to. When invoking the
principles of common but differentiated responsibilities, equity and respective capabilities
it is unclear whether the state regards itself to being on the side of the industrialised or
developing world.

When win-win solutions of international negotiations are envisaged this should be
understood not to based on monetary accounting because saving human life, ecosystems
and species can only be weighed up in qualitative terms.

5. Liability and enforcement (Book Five)

It is submitted that in the normal case of non-compliance with environmental regulation
the authority should first of all aim at corrections before imposing a penalty. This might be
done by conclusion of an enforcement contract armoured by a contractual penalty in case
of non-implementation, or a correction order.

While actions can be brought to courts concerning civil liability between victims and
tortfeasors as well as between administrative authorities and tortfeasors it should be
clarified that victims of pollution can sue the competent administrative authority
demanding that an unlawful authorisation shall be quashed or the authority ordered to
take action. Legal doctrine may develop this on the basis of an interpretation of certain
provisions of the Code as protecting the legitimate interests of victims.
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According to the Administrative Litigation Act complaints against administrative orders
with general binding force are not admitted. This is a limitation of legal protection that
may be redesigned considering that sublegal standards are very frequent in environmental
law and may sometimes be over- or underrestrictive.

Actions can also be brought by social organisations. However, Art. 143 of the Code
restricts such action to civil liability of polluters. It is submitted that such actions should
also be possible under administrative law challenging unlawful conduct of public
authorities. It is up to further discussion whether such action can be developed by court
practice or is hindered by the very Art. 147 of the Code.

The Code does not specify whether actions brought by the procuratorate and by social
organisations may be brought independently of each other, and if that is the case, how the
two proceedings shall be coordinated. Future court practice will need to clarify this.

Annex: Reflections on the constitutional background of the Code

Although the focus of this article is on the Code itself some aspects of constitutional value
may be addressed that influence its understanding and interpretation. These aspects
concern the relationship between state and citizen, the public and the private economic
sector, the distribution of competences among public institutions, the role of the judiciary,
fundamental rights and the constitutional status of the ecology and environment.

1. On relationships between state and citizen

The Code in some ways raises the question how the “citizen” is construed in a socialist legal
system. In that system the citizen is primarily regarded as member in local and higher level
societal and public communities, while in a liberal state system he or she is primarily a
holder of individual rights. Over time, though, the socialist system has more and more
acknowledged citizens to be right holders. For instance, Book One Chapter IX on
information disclosure and public participation can be interpreted as providing individual
rights of access to information and of being heard in administrative proceedings.
Moreover, social organisations are endowed with rights to accede to courts in case of
discovery of non-compliance with environmental law.

Chinese environmental laws have since long been characterised by a top down approach.
Public authorities of different levels and specialisation are empowered and mandated to
take measures vis a vis individual persons and private or public entrepreneurs. The Code
follows this line in many provisions but it also addresses individuals and enterprises
imposing on them basic obligations as well as providing them with subjective rights that
define the level of ecological and environmental protection. On the long run, the style of
legislation may be changed altogether. The law would start with laying down obligations
and rights of enterprises and citizens. Powers to specify and enforce these would be
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entrusted to administrative bodies, and competences to make use of these powers
allocated to different levels and sectoral units of government.3?

2. On the difference between the public and the private public sector

Private and public enterprises are treated equally by pollution standards. It is
commendable that public enterprises are not in any way priviledged. Nevertheless, one
might pose the question whether the public character of public enterprises influences their
basic attitude in relation to environmental protection, be this engaged or disengaged.

3. On competence distribution between legislature and executive

According to European constitutional principles powers delegated to the executive must
be based on legislation that specifies the content, objective and bearing of the delegated
act.32 The Code often indistinctly addresses the state, but sometimes distinguishes
competences assigned to the State Council, the Department of Ecology and Environment
under the State Council, specialised agencies such as the River Basin supervision and
administration agencies under the Department of Ecology and Environment under the
State Council (Art. 269). Sometimes but not throughout the Code executive bodies are
delegated specific functions (see e. g. Art. 197 for monitoring measures). However, the
delegated powers are often rather broadly circumscribed. It is a question of general
bearing whether the Chinese legislation should strive to more specifically determine the
criteria for sublegal regulation.

Art. 4 of the Code says that in the work of ecological and environmental protection the
leadership of the Communist Party of China shall be upheld. This reflects the foundational
idea of China as a revolutionary system. In theoretical terms the system has been analysed
to have a double constitution, an “informal” formed by the party and based on the party
statutes and a “formal” one formed by the written constitutional text.3* A more pragmatic
view would understand “leadership” to mean that the party can be an initiator and
evaluator of policies while the formal institutions are those who take and implement the
democratically legitimated decisions. This means for the provisions laid out by the Code
that they are the ones that are in force and binding. The party may propose policies of
changing existing regulation or adopting new regulation but cannot render existing
regulation invalid or substitute their own for new regulation.

4. On the role of the judiciary

31 This was the approach suggested by the Draft German Environmental Code of 1998. See Independent
Expert Commission, Environmental Code. Draft. Berlin (Duncker&Humblot) 1998. Translation into Chinese by
Law Press China, 2019.

32 Arts. 290, 291 of the Treaty on the Functioning of the European Union; Art. 80 para. 2 of the German
Constitution. Constitutions with enhanced powers of elected presidents accept genuine presidential powers
in certain areas unless a parliamentary law intervenes.

33 A. H. Y. Chen, Constitutions and Constitutionalism: China, in: David S. Law (ed), Constitutionalism in Context
(Cambridge University Press, 2022, pp. 61-86.
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Provided the trend of opening up court review of administrative action or omission is
upheld further clarification appears to be apposite concerning the notion of rights. Rights
can be brought to courts by individuals and by associations. A comparative digression may
clarify the options that are available for the development of the related Chinese legal
doctrine.

a) Access to courts for individuals

There is a difference between rights-based and interest-based legal systems. “Rights
based” means: access to courts depends on whether the claimant substantiates that he has
a right and that the right may have been encroached upon. “Interest based” means: access
to courts is already granted if the claimant substantiates that a legitimate interest was
encroached upon.

Interest based legal orders do not have to care much about whether ordinary laws provide
rights or not when designing standing to sue. Although, constitutional law may require that
access to courts must be granted whenever the law provides persons with a subjective
right. This is, for instance, the case with Art. 47 EU Charter of Fundamental Rights, as well
as with Art. 19 Ill of the German Basic Law. This is no challenge for the interest approach
because it of course acknowledges standing if the law explicitly provides a right (such as,
for instance, the right of access to information). It only goes further granting standing even
where a right was not explicitly granted.

Interest-based legal orders diverge as to the narrow or broad delineation of how serious,
present and direct the encroachment must be.

Rights-based legal orders must be clear about how rights may be construed. Only rarely
the law (including environmental law) explicitly sets out subjective rights. It normally
addresses public authorities telling them to do this or that in “objective” terms. Subjective
rights are nevertheless derived through application of the so-called protective norm test
(Schutznormtheorie) which was invented by German legal doctrine but has left traces also
in other legal orders.3* If a provision of ordinary legislation while “objectively” addressing
public authorities is aimed not only at protecting the general public interest but also
protecting interests of individuals it is interpreted as providing those individuals with the
subjective right that the provision is complied with. However, there is no clear line to be
drawn between provisions that are solely in the public interest and other provisions that
also protect individual interests. For instance, provisions protecting natural habitats or rare
birds are commonly considered to only serve in the general public interest while provisions
limiting pollution in order to protect human health are rather understood to also protect
individuals. Furthermore, the degree of individualisation can be differently construed.
German courts tend to require a higher degree than the European Court of Justice.

34 For the gradual reception of the test in Chinese case law and legal doctrine see Geng Baojian, Subjective
public rights and plaintiff standing — The Chinese interpretation and application of the protective norm
theory, in: Administrative Law Enforcement and Judicial Review 30 Oct. 2025 (in Chinese, rough translation by
DeeplPro on file with author).
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In a rights-based system the plaintiff when filing an action must not only show that the
right exists in the abstract but must allege that it has been interfered with, for example
that the protective standard was exceeded. This allegation must be substantiated but not
proven. The proof is a matter for the merits stage of the proceedings.

A difficult issue is participation of the public in administrative decision procedures, such as
providing comments to a project dossier and participating in a related hearing. Interest
based concepts would base legal standing simply on whether procedural provisions invited
individuals to participate and the claimant was hindered to do so. In contrast rights-based
concepts may be more reluctant. German law, for instance, accepts procedural rights only
if they provide participation as a means to protect substantive interests. The background is
that procedures do not hold value in themselves but serve affected persons to bring in
their individual interests. In (somewhat pejorative) theoretical terms the citizen is
construed as a “bourgeois” who defends his individual assets rather than as a “citoyen”
who acts in the interest of the community.

Even though in the interest based system it is not required to allege the existence and
violation of a right this question must nevertheless be answered at the merits stage if the
complaint is about the violation of a right. For instance, if a plaintiff was refused the permit
to construct a building it may be sufficient at the admissibility stage to allege
encroachment on his de facto interest while at the merits stage it must be clarified
whether the applicable law provides a right to construct the building.

In an interest based system there may be concerns about the possible flooding of courts
with actions brought by individuals who are materially affected or were procedurally
disregarded de facto. The problem could however be solved if stringent preconditions of
presence, directness and seriousness of concern are introduced. Concerning actions
alleging procedural failures requirements can be set out declaring failures to be irrelevant if
having no effects on the resulting decision, or allowing for remediation of mistakes.
However, these are issues of general administrative law that do not have to be addressed
in the Environmental Code.

Chinese legal docrine may decide whether to take the interest or rights based route. The
more simple solution would probably be the interest based concept. As shown, however,
the rights question cannot be avoided if the substantial question is whether a right exists
and is violated. The rights based solution would imply that the provisions of the Code must
be interpreted as to whether they pursue only general public or also individual interests.

b) Access to courts for environmental associations

Actions brought by environmental non-governmental organisations (ENGO) have had
different traditions in different European legal orders, some being reluctant and others
open.

The Aarhus Convention has triggered a still ongoing process of dissemination of the ENGO
action, though restricted to actions invoking environmental law. The ENGO action has been
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incorporated in the legal orders of most Contracting Parties to the Convention. Reluctant
parties (such as Germany) had to be pushed ahead through EU legislation and ECJ
jurisprudence. The ENGO action on the EU level had to be encouraged by resolutions of the
Aarhus Compliance Committee and the Meetings of Parties.

Art. 9 (2) of the Convention prescribes that an action by ENGOs must be accepted within
the scope of those environmental laws that are listed in an Annex to the Convention. The
core of these laws is those requiring an EIA, meaning in terms of cases litigation about large
environmentally problematic projects. Actions must be enabled both on the EU and
Member States’ levels.

Court jurisprudence, scholarly discussion and legislative reform have further ended the
scope of ENGO actions on the basis of Art. 9 (3) of the Convention. As this article is
formulated rather vaguely the ECJ has denied it to be directly applicable possibly setting
aside withstanding national or EU law. Although, the ECJ has injected into Art. 9 lll the
power of guiding the interpretation of locus standi requirements. Therefore, national
courts are now exploring new fields of accepting ENGO actions. For instance, German
courts have accepted an action for annulment of a type approval for CO2 emissions of
vehicles, a mandamus action concerning a climate emergency programme of the federal
government, and a mandamus action concerning a clean air programme of a Land
government which are all issues not listed in the Annex concerning Art. 9 (2) of the
Convention.

The ENGO action does not require that an individual right exists and was interfered with. It
leads to testing the “objective” legal provisions irrespective of whether they are intended
to serve not only the general public interest but also individual interests.

However, if an ENGO explicitly alleges the violation of an individual right it must show that
such right exists and what its content is. This raises the yet unresolved question whether
the individual right can be given a collective bearing reflecting the fact that ENGO action is
meant to represent collective interests. The question arose in the KlimaSeniorinnen case
concerning the violation of a fundamental individual right and was positively decided by
the ECtHR.3®

5. On fundamental rights

The Chinese constitution protects human health and private property as fundamental
rights. The freedom of enterprise does not seem to be constituted as a fundamental right.

It is apparently still an unsolved question of Chinese constitutional law whether
fundamental rights only have the power to guide the making and interpretation of ordinary
laws, or whether they may also render laws invalid if violating fundamental rights, and even

35 European Court of Human Rights (ECtHR), judgement of 9 April 2024, application no. 53600/20
(KlimaSeniorinnen) paras. 498-499. https://hudoc.echr.coe.int/?i=001-233206.
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oblige the state to adopt laws.3® In any case a look at the content of fundamental rights
may be useful.

International legal discourses are ongoing about whether a general right to a healthy,
balanced or however adjectivized environment should be established. Such right has been
adopted only in very few European constitutions. For instance, Norway has it in Article 112
of its Constitution which reads: “Every person has the right to an environment that is
conducive to health and to a natural environment whose productivity and diversity are
maintained.” The International Court of Justice also supports the concept although without
precisely defining its content.

Most constitutions set out rights that address more concrete assets such as human health,
professional activities and material property (e.g. an established industrial, craftsman’s or
farmers business and/or real estate). Nevertheless, the preservation of such kinds of
concrete assets may be dependent on environmental conditions. Human health depends
on clean air, agriculture depends on modest rain and sun, etc. Court practice conceives
those conditions rather narrowly, such as clean air, because it is being breathed, not
however more remote conditions such as valuable species or natural habitats. There are
differences among national and EU court practice concerning immediacy or remoteness of
environmental conditions that shall be within the reach of the right.

In doctrinal terms fundamental rights traditionally shield against state interference (called
status negativus or negative obligation of a state). In many legal systems they are in
addition construed to also contain obligations of the state to protect human health,
property, etc. that are “subjectivised” so that the right holder can claim to be protected
(status positivus or positive obligation). This is important in environmental cases because
pollution is normally not “vertically” caused by the state but “horizontally” by industry so
that the state is called to intervene.

There is a growing tendency of court practice to extend the realm of protective obligations
to climate change. Examples are the judgments of the European Court of Human Rights in
“KlimaSeniorinnen”3” and the German Federal Constitutional Court in “Neubauer et alii”.38
However, when bringing an action to a Constitutional Court locus standi may still require
personalised harm. This is the reason why the ECtHR in KlimaSeniorinnen denied standing
of the individual plaintiffs because they could not prove that they personally and seriously
suffer from climate change effects. The German FCCC was more generous in this regard
accepting individual concern of the claimants.

Even when a fundamental right is prima facie found to be interfered with there is an
entrenched proviso that allows to justify an interference if that is necessary in a

34 A. H. Y. Chen, Constitutions and Constitutionalism: China, in: David S. Law (ed), Constitutionalism in
context (Cambridge University Press, 2022, pp. 61-86.

37 ECtHR, appl. no. 53600/20 (KlimaSeniorinnen). para 548.

38 Federal Constitutional Court, Order of 24 March 2021, 1 BvR 2656/18, 78, 96, 288/20, Paras 148, 186.
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2021/03/rs20210324_1bvr2656
18en.html
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preponderant public interest. For instance, a certain degree of air pollution may be
legitimised if immediately imposed strict emission standards severely jeopardise public
transportation needs.

79. It is submitted that the Chinese Code does not need to take position on the constitutional
guestions of fundamental rights. It may nevertheless introduce more specific rights on the
level of ordinary legislation.3® As noted above, this has been done in relation to procedural
rights, such as to information and participation. Substantive rights are not clearly laid out
although they may be interpreted to emerge from objective provisions that aim at the
protection of individual persons or enterprises.

6. On objective obligations of the state

80. The protection of the environment and the ecology is an objective obligation of the state.
This is expressed in Art. 26 of the Chinese Constitution which reads: “The state shall protect
and improve living environments and the ecological environment, and prevent and control
pollution and other public hazards. The state shall organize and encourage afforestation
and protect forests.” Art. 9 establishes an obligation of rational use of natural resources
and protection of rare animals and plants. The general orientations laid down in the
preamble include the notion of “ecological advancement”. These constitutional obligations
direct the content of the Code.

81. In addition to directing legislation and administration objective obligations serve to
legitimate interferences with subjective rights of citizens and enterprises. Administrative
measures may restrict economic activities of private parties. If this amounts to encroaching
on rights of property of enterprises and citizens such interference can be justified by
reference to protection obligations of the state. But in such cases the concerned persons
should heve right to be heard, and if the interference amounts to a dircet or indirect
expropriation compensationmust be offered. Such reflections are largely missing in the
Code.*®

82. In a more general perspective it may be considered whether obligations to protect the
ecological environment are anthropo-centric or eco-centric. It seems that Art. 26 of the
Code combines both approaches when requiring to protect living environments as well as to
prevent public hazards, the first pointing to the preservation of ecosystems as such and the
second to conditions of human life. The Code too seems to combine both orientations. For
instance, Art. 395 defines soil pollution as “the phenomenon in which a substance enters
surface soil as a result of human activities, causing changes in the chemical, physical,
biological, or other properties of the soil and impairing its functions and effective utilization,
thereby endangering public health or damaging the ecological environment”. The terms
“functions” and “damaging the ecological environment” appear to be eco-centric, while

39 For concrete proposals see L. He, C. N. Radavoi, Incorporating the Right to a Healthy Environment (RTHE)
into China’s Eco-Environmental Code, in: X. Zhao, N. McNamara, Gu Gong, Kaijie Wu (eds.) Environmental Law
Codification in China, Singapore (Springer) 2025, p. 209.

“OFor instance, § 68 of the German Federal Nature ProtectionAct provides that a adequate compensation shall
be paid if nature protection measures cause an unbearable restriction of land property use.
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“effective utilisation” and “human health” are anthropo-centric (or rather anthrop-logic).
Likewise, when Art. 335 defines marine pollution as “the phenomenon whereby substances
or energy are directly or indirectly introduced into the marine environment, resulting in
harm to marine living resources, harm to human health, interference with fisheries and
other legitimate activities at sea, impairment of the usability of seawater, or degradation of
the ecology and environment” the terms “harm to marine resources” and “degradation of
the ecology and environment” are eco-centric and the terms “harm to human health” and
“interference with fisheries” anthropo-centric or anthropo-logic.
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